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R. B. H. LYON, NATIONAL ELECTRICAL SUPPLY COM¬ 
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In the Court of Appeals oi the District ol Columhia. 

No. 2598. 


R. B. H. Lyon et al., Appellants, 

va. 

Frederick P. Russell, &c. 


a Supreme Court of the District of Columbia. 

Equity. No. 31618. 

Frederick P. Russell, Receiver of The Towles-Scofield Co., Inc., 

a Corporation, Plaintiff, 
vs. 

R. B. H. Lyon, National Electrical Supply Co., a Corporation; 
Wm. Towles, Alvin L. Newmyer, Joseph D. Sullivan, Aulick 
Palmer, The Commercial National Bank, Intervener, and Fred S. 
Swindell, Trustee in Bankruptcy, Interv^ener, Defendants. 

United States of America, 

District of Columhia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 BiU. 

Filed February 14, 1913. 

In the Supreme Court of the District of Columbia, Holding Equity 

Term. 

* Equity. No. 31618. 

Frederick P. Russell, Receiver of The Towles-Scofield Co., Inc., 

a Corporation, Plaintiff, 
vs. 

R. B. H. Lyon, National Electrical Supply Co., a Co^ration; 
Wm. H. Towles, Alvin L. Newmymer, Joseph D. Sullivan, and 
Aulick Palmer, Defendants. 

i 

Plaintiff states as follows: 

(1) That plaintiff is a citizen of the United States and a resident 
l--2698a 






of the aty of Alexandria, Virginia, and brings this suit as Receiver 
of the Toh Ics Scofield Co., Inc., a corporation incorporated under 
^e laws of the State of Virginia, with, its legal office in the-City of 
Alexandna, Virginia. 

(2) 'Pliat tha National Clactncai Supply Coinpany is a non“r68i'" 
dent of the District of Ckilumbia, is a corporation and its citizenship 
and residence is unknown to the plaintiff; that all the other de¬ 
fendants are citizens of the United States and residents of the Dis¬ 
trict of Columbia and all the defendants are sued in their own right 

(3) That plaintiff, by proceedings regularly had in the Corpora¬ 
tion (^urt of the City of Alexandria, Virginia, which had 

2 jurisdiction over the Towles-Scofield Co., Inc., a Corporation 
incoiyorated under the laws of the State of Virginia, with its 
legal office in the City of Alexandria, Virginia as required by the 
Statute of the ^id State, was appointed Receiver of all the assets of 
the said Corporation. 

(4) That the said proceedings, in which plaintiff was appointed 

Receiver of all the assets of the Towles-Scofield Company, Inc., were 
token in pursuance of the Statute law of the State of Virginia, which 
is as follows: ’ 

'‘Whenever the principal purpose for which such corporation was 
formed has failed, or the management of the corporation has been 
abandoned by its officers and directors, or when operations under 
the charter have been suspended or abandoned for a period of three 
years, or the corporation has become insolvent, it shall be lawful for 
the circuit court of the countv or the circuit court of the city or other 
court having chancery jurisdiction in the city, wherein the princi¬ 
pal office of .such corporation is lot^ated, sitting in chancery, to wind 
up and dissolve such corporation, and after requiring payment of all 
taxes, fees and penalties due by it, make such disposition of its as¬ 
sets as may be just and equitable, in a suit brought by a stockholder 
or stockholders holding at least one-fourth of the capital stock of 
the corporation. Within thirty days from such dissolution, the 
clerk of the court entering such, decree of dissolution shall certify 
that fact, together with the style of the case and the date of 
3 the decree to the State Corporation Commission. Any fail¬ 
ure of such Clerk so to do shall subject him to a fine of not 
less than ten dollars nor more than one hundred dollars to be im¬ 
posed by the State Corporation Commission.^* 

(Copies of the essential proceedings in the said cause, in which 
plaintiff was appointed Receiver, are filed, herewith, marked "Ex¬ 
hibit A,** and are asked to be token and* read as a part of this bill.) 

(5) That amon^t the assets of the said Towles-Scofield Co., Inc., 
were certain machinery and furniture and other - personal property' 
articles, situated in a building in the District of Ckilumbia, that the 
Receiver, whom plaintiff succeeded, appointed in the said proceed¬ 
ings, took possession, amongst other of said personal articles, the 
following, located in a building No. 1530 Pennsylvania Avenue, 
S. E., Washington, D. C.; viz: . 

TinnePs Cutter 
Punch. Machine 
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2 Bench Vises 
Emeiy Wheel 
Special Punch 
Biench Lathe 
Special Punch 
Tinner^s Brake 

2 Special Tools 
Gasoline Furnace 
Portable Forge 
Anvil 

Desk Top 

6 Tables 

3 Chairs 

Smith & Mills Planer (Damaged base) 

1 3 H. P. Induction Motor 

Heating Plant, including Boiler, Radiators and Piping 

7 Tripps and 5 Flash Light Machines 

22 Flash Light Machines (some not complete) 

20 Asst. Carrying Cases. 

Roll Paper 
Special Die Press * 

Oak Typewriter Desk 

1 L. C. Smith Typewriter 

Typewriter Chair 
4 Oak File Cabinet 

Electric Drop Light 
Cherry Book Case 
Oak Sanitary Desk 
Oak Sanitary Flat-top Desk 

2 Revolving Chairs 

4 Oak Side Chairs 

8 Oak Chans 
1 Rug 

Umbrella Jar 
Metal Clothes Tree 
Carry Lathe and Chuck 
Smith Drill Press 
Barnes Upright Drill Press. 

That the Receiver of the said Towles-Scofield Co., Inc., paid the 
rent on the said building in the City of Washington, D. C., and kept 
and maintained possession of the said articles from about June 28th, 
1912, until same was taken from his possession, as hereinafter set 
forth. That the Receiver took possession of the said personal prop¬ 
erty with the full consent, approval and acquiescence of the said 
Towles-Scofield Company, Inc. 

(6) That in proceedings had in the Municipal Court of the Dis¬ 
trict of Columbia, in No. 20,991 Law, wherein the defendant R. B. 
H. Lyon was the plaintiff, and attachment was issued and the follow¬ 
ing portions of said property were taken away from the possession 
of the said Receiver, either by breaking into the building, in which 
it was stored, or by a false key, viz: 
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Tinner’s Cutter 
Punch Machine 
2 Bench Vises 
Emeiy Wheel 
Special Punch 
Bench Lathe 
Special Punch 
Tinner’s Brake 
2 Special Tools 
Gasoline P\imace 
Portable Forge 
Anvil 

Desk Top 
5 5 Tables 

3 Chairs 

Smith & Mills Planer (damaged base) 

1 3 H. P. Induction Motor 

Heating Plant, including Boiler, Radiators and Piping. 

7 Tripods and 5 Flash Light Machines 
22 Flash Light Machines (some not complete) 

20 asst. Carrying Cases 
Roll Paper 
Special Die Press. 

(7) That in the said mentioned suit in the Munici- Court the 
defendant, Wm. H. Towles, undertook to confess judgment as Presi¬ 
dent of the Towles-Scofield Co., Inc., when he well knew that he was 
a party to tlie aforestiid suit in the Corporation Court of the City of 
Alexandria, Virginia, wherein a Re<*eiver had l)een appointed, and 
well knew that the Receiver had taken possession of the said attached 
property, with the acquiescence, consent and approval of the Towles- 
Scofield Co., Inc. That the defendant, Alvin L. Newmyer, was at¬ 
torney for the plaintiff in the said proceedings in the Municipal 
Court. 

(8) That in another proceeding and attachment, in the said 
Municipal Court, being No. 21,115 Law,-wherein the defendant Na¬ 
tional Electrical Supply Co., wius the plaintiff, the following prop¬ 
erty, which, together with the property describe in the above para¬ 
graph, had l>een taken possession of by the Rweiver of the Towles- 
Scofield Co., Inc., as above set forth, was taken from the possession 
of the Receiver for the said corporation in like manner as above de¬ 
tailed, viz: 

Oak Typewriter Desk, 

1 L. C. Smith Typewriter, 

Typewriter Chair 
Oak File Cabinet 
Electric Drop Light 
Cherry Book Case 

Oak Sanitarv Desk 

• 

6 Oak Sanitary Flat-top desk. 

2 Revolving Chairs 
4 Oat Side Chairs 
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8 Oak Chain > 

iRug ::: 

Umbrella Jar 
Metal Clothes Tree 
Carry Lathe and Chuck 
Smitti Drill Press 
Barnes Upright Drill Press. 

That Joseph D. Sullivan was the attorney for the plaintiff in this 
proceeding. 

(9) That in said proceeding in the Corporation Court of the 
City of Alexandria, Virginia, in which the Receiver was appointed 
of all the assets of the ^wles-Scofield Co., Inc., all the stocknolders 
were made defendants and the object of the suit was to distribute 
the assets amongst those who were entitled thereto; that the assets 
consisted entirely of certain United States patents and the personal 
property above set out in detail. And the said detailed personal 
property composed the plant in which the articles covered by the 
patent had been and could be conveniently, made. That it was 
and is to the vast interest of all the creditors, that the patents and 
the above mentioned personal property should be sold as a whole, 
as the property would, undoubtedly, bring much more as a going 
concern than if the patents were sold separately. 

(10) That, probably, nine tenths of all the creditors of the 
Towles-Scofield Co., Inc., are citizens and residents of the District 
of Columbia, and that it was very important to their interest that 
the property should be sold as a whole. That the patents and 

the above described personal items had been sold by a decree 
7 in the said cause in the Corporation Court of the CSty of 
Alexandria, Virginia, for the sum of five thousand dollars. 
That sale, however, can not be carried into effect, unless the above 
items in the District of Columbia could be passed to the purchaser 
with the patents. 

(11) Plaintiff is advised and avers that the articles which were 
attached by the proceedings in the Municipal Court, as above set 
out, when taken possession of by the Receiver were subject to the 
orders and decrees of the Corporation Court of the City of Alex¬ 
andria, Virginia, in the proceedings therein pending, above referred 
to, which uxis to wind up and distribute, equitably, all the a«sets of 
the Towles-Scofield Co., Inc., which had become insolvent and the 
purposes of its creation had failed. That the Receiver, regularly 
and properly appointed at the legal home of the Towles-Scofield 
Co., Inc., having taken possession of the above list of articles be¬ 
longing to the said corporation, with its approval, consent and 
acquiescence, and having kept such possession without any ques¬ 
tion, from about the 28th day of June, A. D. 1912, when the Re¬ 
ceiver was appointed, until the last of January or the early part of 
February, the rent having been paid by the Receiver upon said 
building, in which the said articles were, from the 28th day of June, 
A. D. 1912, rendered the said articles free from attachment by the 
creditors of the said Towles-Scofield Co., Inc., and that the usual 
comity existing between courts of different jurisdictions and the very 
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nec^ty and equities of the case and for the prevention of undue 
preferenw, amongst the creditors, even in the District of Oblnm- 

« . ll ^“*^1 of the jurisdiction this court, to 

protect Ae pl^ntiff in his possession of said property, so that 

‘u ® .Towles.Scofield Co., Inc., may be Muitably 
distributed amongst those entitled. ^ 

by counsel, and further avers, that his 
th?® said aFPtiote named above, which were taken in 
taken W h"’®"* P’^^dinap, became complete by the possession 
th *1'K- “"‘^®'' *^® aforesaid. And that comity 

fbould be disturbed and that he is entitled 
to invoke this comity for the protection of those represented by him, 
by virtue of his appointment as Receiver. - ^ 

Pbiintiff further avem that he has obtained permission of 

‘ • krr”™ ' ® bnng or defend such actions or suits as 

might be necesMiy; to protect his interests and rights as Receiver. 
Copy of .said oirier is filed herewith, marked “Exhibit B,” and asked 
to be taken and read as a port of this Bill. 

(14) That Anlick Palmer is made a defendant; the said men¬ 
tioned articles taken from the possession of the Receiver beine in 
his ou.stody as Marshal of the Di.strict of Columbia. 

Therefore, premi.ses considered plaintiff prays: 

„ Tbat R B. H. Lyon, M m. H. Towles, Alvin L. Newmyer, the 
INationnl Electncal Supply Company, a corporation, Joseph D. Sulli- 

^ • j ^ may be made parties defendant to this bill, 

and required to appear and answer the same, an answer under oath 
being waived; 

That subpopna may issue again.st the defendants; 

That a rule may issue out of this Honorable Court di- 
9 rected to the defendants, and each of them, requiring them 
to appear in this Court on a certain day and show caiiJ^, if 
any they have, why an injunction should not he awarded, enjoining 
and restraining them, jointly and severally, from interfering with 
the possession of the plaintiff to the said property specified in the 
Bill of complaint, as having lieen taken in the District of Columbia, 
as Receiver of the Towles-Scofield Co., Inc., and enjoining them 
from further prosecuting said attachment proceedings, and requir¬ 
ing the defendants, jointly and severally, to restore to plaintiff the 
po«5session of said property; 

That upon final hearing of this cause, a decree may be entered 
confirming plaintiff in his right to the possession of the personal 
property described in the Bill subject to the order and control of 
the Corporation Court of the City of Alexandria, Virginia, in the 
said suit therein pending, to wind up and dissolve the said Towles- 
Scofield Company, Inc., a Corporation, and distribute its assets 
amongst those entitled thereto. 

And for such other and general relief as the nature of the case 
may require or to equity may seem meet. 

FREDERICK P. RUSSELL. 

J. K. M. NORTON, Attorney. 
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District of Columbia, To wit: 

1 do solemnly swear that I have read the foregoing and hereunto 
annexed Bill of Complaint by me subscribed, and know the con¬ 
tents thereof and that the statements of fact therein made as upon 
personal knowledge are true and those made as upon information 
and belief, I believe them to be true. 

FREDERICK P. RUSSELL. 

10 Subscribed and sworn, to before me this 14th day of Feb¬ 
ruary, A. D. 1913. 

L. VIOLETT PROCTOR, 

Notary Public, . 

11 Exhibit ‘^A.” 

BiU of Complaint. 

Filed June 28, 1912. 

In the Corporation Court for the City of Alexandria, Virginia. 

Frederick G. Cow^e, Gordon R. Cowie, and Mary P. Cowie, 

Complainants, 

vs. 

The Towles-Schofeld.Company, Incorporated; Wm. H. Towles, 
Clarence 0. Towlei^, Frederick C. Schofield, Gibbs 0. Baker, R, 
H. B. Lyon, Malcolm A. Coles, Frank Peckham, G. W. Harris, 
M. Ewing, E. S. Norton, Paul Pearson, Jas. A. Norris, Clarence 
H. Reizenstein, Charles Shaffer, Charles J. Williamson, W. J. 
Tharp, Henry C. Althoff, C. A. Adam, Howard Brink- 
man, H. P. Cook, William L. Colt, Helen L. Duvall, C. H. 
Dotta, John M. Duvall, C. B. Dallam, Helen De Roode, Harry 
Footer, Henry J. Glick, Cephas H. Gloss, G. H. Hetzel, Chas. G. 
Holzshu, Hattie B. Ingersoll, Eugene C. Landis, Charles C. Lan¬ 
dis, Wm. S. McCarthy, Jas. A. McHenry, Mary B. McHenry, 
Robert W. McMichael, W'. C. Robinson, J; C. Pfeiffer, J. A. Smith 
<fe Herbert M. Smith, Partners Trading and- Doing Business as 
James H. Smith & Sons Co.; D; H. Schleigh, W. C. White, John 

G. Wiebel, Frank A. Workmeister, and-, Owning Ten 

Shares of. Stock, Whose Name is Unknown to the Complainants. 

To the Honorable Louis C. Barley, Judge: 

The Complainants PVederick G. Cowie, Gordon R. Cowie, and 
Mary P. Cowie, exhibit this their Bill of Complaint against The 
Towles-Schofield Company, Incorporated, Wm. H. Towles, Clarence 
O. Towles, Frederick C. ^hofield, Gibbs O. Baker, R. B* H. Lyon, 
Malcolm A. Coles, Frank Peckham, G. W. Harris, M. Ewing, E. S. 
Norton, Paul Pearson, Jas. A. Norris, Clarence H. Reizenstein, 
Charles. Shaffer, Charles J. Williamson, W. J. Tharp, Henry C. 
Althoff, C. A. Adam, Howard Brinkman, H. P. Cook, William L. 
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Colt, Helen L. Duvall, C. H. Dotta, John M. Duvall, C. B. Dallam, 
. Helen De Roode, Harry Footer, Henry J. Click, Cephas H. Gloss, 
G. H. Hetzel, Chas. G. Holzshu, Hattie B. Ingersoll, Eugene C. 
Landis, Charles C. Landis, Wm. S. McCarthy, Jas. A. McHenry, 
Maiy B. McHenry, K()l>ert W. McMichael, W. C. Robinson, J. C. 
Pfeiffer, James H. Smith & Sons Co., D. H. Schleigh, W. C. White, 

John G. W eihel, P rank A. W orkmeister, and - -^ owning 

ten shares of stock, whose name is Unknown to the complainants, 
and state: 

12 That the defendant. The Towles-Schofield Company, In¬ 
corporated, is a Corporation duly incorporated under the 
laws of the State of Virginia on tlie 26th day of April, 1911; that the 
miLximum capital stock of the said commny was sixtv thousand 
($60,000) Dollars, divided into six thousand (6,000) sliares of the 
par value of ten ($10,00) each; 

That all of said stock was regularly issued; 

That the principal office of the said Corporation is in the City of 
Alexandria, \ irginia, and that (lardner L. Boothe is the local agent 
and attorney for said Corporation in the City of Alexandria, Vir¬ 
ginia, on whom all legal notice and process can he serv'ed. 

That tjie complainants own and hold fifteen hundred and twenty- 
— (1527) shares of the capital stock of said Companv of the par 
\Blue of fifteen thousand, two hundred and seventv G$15 270.00) 
dollars, as follows: " ’ 

F^denck G. Cowie, eight hundred (800) shares; Gordon R. 
Cowie, six hundred and twenty seven (627) shares; and Mary P 
Cowie, one hundred (100) shares. That the said Frederick G. 
Cowie is a resident of Waukesha, Wisconsin, and that Gordon r! 
Cowie and Mary P. Cowie are residents of the District of Columbia. 

That the said stockholding of Complainants is over one-fourth 
of the entire stock of the said defendant corporation. That the other 
sto<*kholders of the said defendant company are as follows. 
13 and hold the amount of stock following their names: ' 

Name. 

Wm. H. Towles. 

Clarence 0. Towles_ 

Frederick C. Schofield. 

Gibbs 0. Baker. 

R. B. H. Lyon. 

Malcolm A. Coles. 

FVank Peckham. 

G. W. Harris 1 

M. Ewing /- 

E. S. Norton. 

Paul Pearson.. 

Jas. A. Norris. 

Clarence H. Reizenstein 
Charles Shaffer. 























ft. B. ft. LYON fir aL. V8. FREDERiCK B. RUSSELL, AC. ‘J 


Chas. J. Williamson.Washington, D. C. 

W. J. Tharp. 

Henry C. Althoff. 

C. A. Adam. Cumberland, Md. 

Howard Brinkman.. ** “ 

H. P. Cook.Richmond, Va. 

Wm. L. Colt.New York City 

Helen L. Duvall .Springfield, Md. 

John M. Duvall. “ 

C. H. Dotta.Baltimore, Md. 

C. B. Dallam. “ 

Helen De Roode.Cumberland Md. 

Harry Footer. “ 

Henry J. Click. 

Cephas H. Gloss. “ 

G. H. Hetzel. 

Chas. G. Holzshu. 

Hattie B. Ingersoll.Springfield, Md. 

Eugene C. Landis.Cumberland, Md. 

Chas. C. Landis. 

Wm. S. McCarthy.Washington, D. C. 

James A. McHenry.Cumberland, Md. 

Mary B. McHenry. “ 

Robert W. McMichael. “ 

J. C. Pfeiffer.Allegany Co., Md. 

W. C. Robinson.Baltimore, Md. 

J. A. Smith and Herbert M. Smith, 

Partners Trading as Jas. H. Smith & 

Sons Co.Chicago, Ill. 

D. H. Skileigh.Cumberland, Md. 

W. C. White. 

John G. Wiebel. “ 

Prank A. Workmeister. 

—...(unknown) 


5 

25 

10 

100 

20 

30 

90 

5 
10 
16. 
30 

25 
160 
120 

60 

100 

100 

20 

10 

10 

50 

50 

26 

6 

20 

20 


100 

26 

100 

20 

100 

10 


14 That the property, of the defendant company consists of 
the following patent No. 946,849, relating to improvements 
in flash-light photography, and the following pending applications 
for patent relating, to the same device, being Serial Nos. 640,144; 
644,214, and certain office furniture and machinery used in connec¬ 
tion with the manufacturing of articles under said patents, and 
about twentv four of the patented articles in different stages of pro¬ 
gress toward completion, and a number of parts of articles usea in 
the making of said patented articles. That if all the machines were 
completed and were on the market, they would have considerable 
value; the pr^nt value of all of the said property, outside of the 
patent itself, is about two thousand dollars. 

That the defendant company is in.solvent and by reason thereof, 
the principal purpose for which said defendant was formed, has 
failed. That it has been operating a shop in Washington, D. C. for 


2~“2698a 


































10 


U. B. H. LYON «T Al. V9. PBEDBRICK P. BUSSltLL, AO. 

th6 making of said articles, but it is impossible for the said corporar 
tion to wntinue its manufacturing, bemuse it has no money to go 
on with Its work, to pay its clerks and workmen, or to pay its debts 
and rent. 

Xhat Frederick G. Gowie, one of the complainants, has advanced 
money for the said defendant company amounting to over one 
thousand dollars during the past month, and has pereonally obli- 
gated himself to pay for other supplies that have been ordered, but, 
IS unwilling, in the present condition of the company, to advance 
any further money. That none of the other stockholders have offered 
to a^ist the company in its extremities save upon such terms and 
conditions as would be ruinous to the company to undertake to 
borrow money on such onerous conditions. 

15 That at a recent meeting of the stockholders of the de- 
fendant company, after due notice, at which a large ma- 
^onty of the stockholders were present in person, and stockholders 
in person and represented by proxies, amounting to all the stock, 
except a few scattered shares not amounting to over about one thous¬ 
and dollars, the affairs of the company were fully discussed' and its 
conditions thoroughly considered, and no one interest has come to 
the relief of the company, except the said Complainant, Frederick 
G. Cowie. 

That the company is insolvent and by reason thereof the principal 
purposes for which it was fonned has failed and it owes in bills now 
outstanding, nearly three thousand dollars, and has outstanding 
notes amounting to Twenty Six Hundred and Ninety Five Dollars 
and Seventv Seven cents ($2,695.77) which, commencing on the 
30th day of June will begin to fall due. That in addition, it wdll 
owe in salaries and wages, on Saturday, the 29th day of June, the 
sum of six hundred dollars, and the rent of the building in AVash- 
ington, which will be due on the first day of July next, amounting 
to thirty five dollars and will continue at said sum per month. 

That the only way the creditors have consented not to force the 
company to the wall was on account of payments that have been 
made them from time to time from monies advanced bv the Com¬ 
plainant Frederick G. Cowie. ^ 

That, owing to the condition of affairs and the insolvency of the 
company, as above set out, it is absolutely necessary that a Receiver 
should be appointed by this Honorable court, to take charge 
16 of the property of the said defendant and dispose of it under 
the orders of this Court, for the benefit of the creditors and 
stockholders of the defendant company; 

Wherefore complainants pray: That the above named defendants 
may be made parties defendant to this bill; that process mav issue 
against the defendants, requiring them to answer this bill, an answer 
under oath being herebv expressly waived. 

That an order of publication may be had, published and posted 
agdnst the non-resident defendants; that a Receiver may be ap¬ 
pointed for the defendant company, and that it may be wound up 
and dissolved by proceedings in this cause by this honorable court, 
and that its assets may be disposed of as may be just and equitable, 
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in accordance with the Statute in such cases made and provided. 
And they will ever pray etc. 

FREDERICK G. COWIE, 
GORDON R. COWIE, 

MARY P. COWIE, 

By NORTON & CROUNSE, p. q. 

ViBGINIA, 

City of Alexandria, to wit: 

I, L. Violett Proctor, a Notary Public in and for the said State 
and City, do hereby certify that Frederick G. Cowie, personally ap¬ 
peared before me in my State and City aforesaid, and made oath in 
due form of law that he has read the foregoing and hereto annexed 
Bill of Complaint, and knows the contents thereof and that the 
matters and things therein set forth-are true; and further made oath 
that the defendants Wm. H. Towles, Clarence 0. Towles, Frederick 
C. Schofield, Gibbs O. Baker, R. B. H. Lyon, Malcolm A. 

17 Coles, Frank Peckham, G. W. Harris, M. Ewing, E. S. Noiv 
ton, Paul Pearson, Jas. A. Norris, Clarence H. Reizenstein, 

Charles Shaffer, Charles J. Williamson, W. J. Tharp, Henry C. Alt- 
hoff, C. A. Adam, Howard Brinkman, H. P. Cook, Wm. L. Colt, 
Helen L. Duvall, C. H. Dotta, John M. Duvall, C. B. Dallam, Helen 
De Roode, Harr}' Footer, Henry J. Glick, Cephas H. Gloss, G. H. 
Hetzel, Chas. G. Holzshu, Hattie B. Ingersoll, Eugene C. Landis, 
Chas. C. Landis, Wm. S. McCarthy, Jas. A. McHenry, Mary B. Mc¬ 
Henry, Robert W. McMichael, W. C. Robinson, J. C. Pfeiffer, J. A. 
Smith and Herbert M. Smith, a partnership trading as James H. 
Smith & Sons Co., D. H. Schleigh, W. C. White, Jonn G. Wiebel, 

and Frank A. Workmeister and-, owning ten shares of 

stock, who is made a pmrty defendant, as unknown defendant, whose 
name is unknown, are non residents of the State of Virginia. 

Subscribed and sworn to before me this 28th day of June, A. D. 
1912. My commission as Notary expires SeptemW 22nd 1915. 

L. VIOLETT PROCTOR. 

Notary Public. 

18 Answer of Wm. H. Towles et als. 

Filed June 28, 1912. 

In the Corporation Court for the City of Alexandria, Virginia. 

In Chancery. 

Frederick G. Cowie et als.. Complainants, 

vs. 

The Towlbs-Schofield Company, Inc., Defendants. 

Respondents for ansv'er to the Bill of Complaint exhibited against 
them and others by Frederick G. Cowie, for answer to the said Bill 
of Complaint, state: 
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That they have read the said Bill of Complaint and know the con¬ 
tents thereof, and admit the allegations of said Bill of Complaint to 

^ true, and join with the Complainants in the relief therein praved 
for. ^ ' 


WM. H. TOWLES, 

CLARENCE 0. TOWLES, 

FREDERICK C. SCHOFIELD, 

„ By NORTON & CROUNSE, p. q, 

Virginia, ^ ^ 

Ciiy of Alexandria, To wit: 


I, L \ lolett Proctor, a Notary Public in and for the State and 
City aforesaid, do hereby certify that Frederick C. Schofield, per¬ 
sonally before me in my State and City aforesaid, and made oath 
1 ft that he ha.s read the Bill of Complaint filed in this cause and 
19 that the facts therein set forth are true. 


Subscribed and sworn to l)efore me this 28th day of June, A. D. 
1912. 


My commission as Notary expires September 22nd 1915. 

L. VIOLETT PROCTOR, 

Notary Public. 
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Summons and Return. 


The Commonwealth of Virginia to the Sergeant of the City of 
Alexandria, Greeting: 

\ nande^l to summon the Towles-Schofield 

Company, Incorporated, Wm. H. Towles, Clarence O. Towles, Fred¬ 
erick C. Schofield, Gibbs O. Baker, R. B. H. Lyon, Malcolm A. 
Coles, Frank Peckham, G. W. Harris, M. Ewing, E. S. Norton, Paul 
Pearson, Jas. A. Norris, Clarence H. Reizenstein, Charles Shaffer, 
Cliarles J. Williamson, W. J. Tharp, Henry C. Althoff, C. A. Adam, 
Howard Brinkman, II. P. Cook, Wm. h. Colt, Helep L. Duvall, 
John M. Duvall, C. H. Dottii, C. B. Dallam, Helen De Roode, Harry 
Footer, Henr}* J. Glick, Cephas II. Gloss, G. H. Hetzel, Chas. G. 
Holzshu, Hattie H. Ingersoll, Eugene C. Landis, Chas. C. Landis, 
Wm. S. McCarthy, Jas. A. McHenry, Marv B. McHenry, Pobort 
W. McMichael, W. C. Robinson, J. C. Pfeiffer, James H. Smith & 
Herbert M. Smith parties trading as James H. Smith & Sons Co. 
D. H. Schleigh, W. C. White, John G. Wiebel, Frank A. Workmeis- 

ter, and —^-, owning ten shares whose name is unknown to 

the complainants, and is made a party defendant as unknown de¬ 
fendant, U> api)ear at the Clerk’s Office of the Corporation Court 
of the City of Alexandria, at Rules to be held in the said office on 
the third Monday in July 1912 to answer a bill in Chancery ex¬ 
hibited against them in said Court by Frederick G. Co>vie et ?ds. 

And have then there this writ. 

Witness Novell S. Greenaway, Clerk of said court, at our said 
Court house thereof the 28th day of July, 1912, and in the 
21 136 year of the Commonwealth. 

NEVELL S. GREENAWAY, Clerk. 
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IS 


State of Virginia, 

City of Alexandra, To wit: 

Executed by serving a copy of the within summons on The Towles* 
Schofield Company, Incorporated, by delivering in the said City 
of Alexandria, Va., a copy thereof to Gardner L. Boothe its agent 
this 28th day of June, 1912, he the said Gardner L. Boothe, being 
a'resident of the said City of Alexandria, Va., and wherein the prin¬ 
cipal office of said Company is located. 

ROB’T H. COX, 

City Sergeant. 


22 Decree Appointing Receiver. 

Entered June 28, 1912. 

At a Corporation Court of the City of Alexandria, Continued and 

Held at the Court-House of said City on Friday, June 28th, 

1912. 

Present: Hon. Louis C. Barley, Judge. 

Chancery. 

Frederick G. Cowie et als.. Complainants, 

vs. 

The Towles-Schofield Co., Inc., et als.. Defendants. 

On reading the Bill of complainants and the answer of Wm. 
H. Towles, Clarence 0. Towles, Frederick C. Schofield and James 
A. Norris, it is this 28th day of June, A. D. 1912, adjudged, ordered 
and decreed that James A. Norris, be and he is appointed Receiver 
of the defendant The Towles-Schofield Company, Incorporated, and 
said Receiver is instructed to take possession of all property and 
assets of the said Corporation and to hold and preserve the same, 
subject to the further order of this Court, but before the said re¬ 
ceiver shall have any powers by virtue of this order he shall enter 
into bond in the penalty of five thousand dollars, conditioned for 
the faithful performance of his duties as Receiver under this and 
all subsequent orders in this cause. 

LOUIS C. BARLEY, Judge. 

Note.— I certify that the above bond of $6,000 was duly execute<l 
by said Receiver with United State- Fidelity Guaranty Company, 
authorized by law to act as such, as surety. 

NEVELL GREENAWAY, CUrk. 
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23 Decree Appointing Frederick P. Brutell SubttiMed Receiver. 

Entered February 7th, 1913. 

« 

At a ^rporation Court of the C5ty of Alexandria Continued and 
1019 Court House of aaid Ci^ on Friday, February 7th, 


Present; Hon. Louis C. Barley, Judge. 

In Chancery. 

Frederick G. Cowie et aL 
1 ‘ va 

The Towles-Schofield Co., Inc. 

A ^ February 

A. D. 1913, upon the papers formeriy read, the petition of James 

A. Norns heretofore appointed Receiver in this cause, that the 
L/Ourt hx his compensation for services as such Receiver, and coming 
on to heard further upon the motion of Counsel in this cause 
that saj^d Receiver be removed on account of the friction which has 

Counsel conducting this cause and said Reiver 
and that another R^eiver be appointed in the place and stead of 
said James A. Norris, and coming on further to be heard on the 
stateinent of said Receiver by counsel that said friction did exist 
and that he no longer desired to remain as Receiver in this cause" 
and was argued by Counsel. ^ 

Upon TOnsideration whereof, it is adjudged, ordered and decreed 
that, Without in any way reflating upon said Receiver, the Court 
j grant the said motion for his removal and doth appoint 
24 lYedenck P. Russell in his place and stead, with all powers 
heretofore given to the said Receiver, but, before the said sub¬ 
stituted R^eiver shall have any powers under this decree he shall 
^ter into ^nd before the Clerk of this Court in the penalty of One 
1 housand Dollars, with approved security, conditioned for the faith¬ 
ful performance of his duties as Receiver under this and all sub¬ 
sequent orders and decrees in this cause. 

The smd James A. Norris is directed to turn over to the said 
^Y^enck P. Rus^U all the property of every sort and description 
in hjs hands m R^eiver, including all monies in bank, and the 
said James A. Noms is directed forthwith to file a statement of the 
amount of money he has received and how the same has been die- • 
bursed. 

It is further ^judg^ ordered and decreed that this cause be 
and It IS referred to Walter C. Foster, who is hereby appointed a 
bpecial Commissioner for the purpose, to ascertain and report: 

First. What will be a fair and reasonable compensation to the 
Receiver for Ms services performed in this cause. 
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Second. To state and settle the accounts of the Beceiver of his 
transactions as Receive. 


Note. —I certify that the £dx>Ye bond of $1,000. was duly executed 
by said substituted Receiver with United States Fidelity & Guaranty 
Company, authorized by law to act as such as his surety. 

T^ste * 

NEVELL S. GREENAWAY, CUrk. 


25 Decree Giving Receiver Power to Sell, etc. 

« 

Entered February 12, 1913. 

At a Corporation Court of the City of Alexandria Continued and 
Held at the Court House of said City on Wednesday, February 
12, 1913. 

Present: Hon. Louis C. Barley, Judge. 

In Chancery. 

Frederick G. Cowib et als. 
vs. 

The Towles-Schofield Co., Inc., et als. 

This cause came on again to be heard this 12th day of February 
A. D. 1913, upon the papers formerly read and the application of 
Receiver for right to sue and employ counsel, and to borrow money, 
and was argued by counsel; 

Upon consideration whereof it is adjudged, ordered and decreed 
that Frederick P. Russell, Receiver in this cause be and he is author¬ 
ized to bring and defend any actions or suits that may be necessary 
to enable him to fully perform his duties as Receiver in getting pos¬ 
session of any assets of the defendant- and defending his right, title 
or possession to any such asset, either in the State of Virginia, in the 
Di^rict of Columbia, or elsewhere. 

And the said Receiver is authorized to employ counsel whenever 
the performance of his duties may so require. And the said Receiver 
is authorized to borrow money as may be necessary, not to exceed 
the sum of five hundred ($600.) dollars, and to give negotiable 
notes therefor, and renew the same from time to time; any 

26 such sums borrowed to be a charge upon any funds tbat may 
come under the control of the Court in this cause. 

27 Authentication of Record. 

Clerics Certificate. 

CJlerk^s Office, Corporation Court, of the CSty of Alexandria, Va. 

I, Nevell S. Greenaway, Clerk of the said Court, do hereby certify 
that the writings annexM to tbia Certificate are true copies of origi- 
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nals on file and of record in said office; and that said originals to¬ 
gether constitute the record of the proceBdings of said Court in this 
cause as far as copies shown are concerned. 

\Vitn^ my hand and the seal of said Court this 13th day of 
Feb'y, 1913. ^ 

] NEVELL S. GREENAWAY, Clerk, 

JiLdge*8 CertificcUe. 

I, Louis C. Barley, Judge of said Court, do certify the foregoing 

attestetion by Nevell S. Greenaway, Clerk of the said Court, tobe in 
due form. 

Witness my hand and seal this 13th day of Feb'y 1913. 

LOUIS C. BARLEY, Judge, [seal.] 

• 

g Certificate to Judge*g Ofificial Character. 

S* Gr^naway, Clerk of the said Court, hereby certify 
that L«uis C. Barley, whose genuine signature is subscribe to the 
foregoing certificate, was, at the time of signing and attesting the 
same. Judge of said Court, duly commissioned and qualified 

Fe?v ms'"' 

NEVELL S. GREENAWAY, Clerk. 

28 Exhibit “B.” 


In the Supreme Court of the District of Columbia, Holdine an 

Equity Court. 

In re Frederick P. Russell, Receiver of The Towles-Scofield Com¬ 
pany, Incorporated. 

On reading the application of Petitioner and the exhibit therewith 
pe^ssion and leave is granted to the Petitioner, Frederick P. Rus^ 
sell. Receiver of the Towles-Scofield Company, Incorporated, to sue 
or defend any .suit or suits in the District of Columbia and to inter¬ 
vene in any pending proceeding or any that may be brought here¬ 
after in the District of Columbia, and full leave and authority is 
ffven to said Reiver in reference to any such suits or actions at law 
by way of onginal suit, or defence by way of intervention to set up 
and protwt any nglrts that he may have or that may be allowed him 
in the Dirtrict of Columbia. The intent of this permission and 
authority being that the Receiver shall have the right to set up or 

r "■'*** reference to any of the assets 

of the Towles-Scofield Company, Incorporated, a corporation incoi^ 

porat^ under the laws of the State of Virginia, to the same extent 
M if he had been apjwinted Receiver or Ancillarj’ Receiver for said 
Corporation in the District of Columbia. 

• Feb. 14, 1913. 

[seal.] 


JOB BARNARD, JvtHce, 
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A true copy test: 

J. R. YOUNG, Cler/k. 

By F. E. CUNNINGHAM, Aw't Clerk. 

29 Rvde to Show Caifse. 

Filed February 14, 1913. 

Upon consideration of the bill filed in the above entitled cause on 
the 14th day of February, A. D. 1913, it is by the Court, this 14th 
day of February, A. D. 1913, ordered that the defendants, R. B. H. 
Lyon, Wm. H. Towles, Alvin L. Newniyer, Joseph D. Sullivan and 
Aulick Palmer, be and they are hereby directed to appear in this 
Court on the 28th day of February, A. D. 1913, at 10 o’clock A. M., 
and show' cause, if any they have, why an injunction should not be 
awarded enjoining and restraining them, jointly and severally, from 
interfering with the possession of the plaintiff to certain personal 
property, specified in the Bill of Complaint as having been taken 
from the plaintiff, and from further prosecuting the attachment 
proceedings set forth in said Bill, and, further, to show cause why 
the said personal property, described in the said Bill, should not ^ 
directed to be restored to the possession of the plaintiff, and why the 
relief should not be granted as prayed for in said Bill of Complaint, 
provided a copy of this order be serv^ed on the defendants on or before 
the 21st day of February, A. D. 1913. 

By the Court: JOB BARNARD, Justice. 

30 MarshaVs Retwm. 

Served copy of within rule to show cause on ‘‘ ' 

1. R. B. H. Lyon, 

3. William H. Towles, 

4. Alvin L. Newmyer and 

5. Joseph D. Sullivan personally. 

Feb’y 16, 1913. 

2. National Electrical Supply Company by service on Joseph D. 
Sullivan, attorney. 

Feb’y 17, 1913. 

AULICK PALMER, Marshal. 

C. R. S. 

Petition of the Commercial National Bank. 

Filed February 26, 1913. 

« 4c ♦ 4t 

To the Honorable the Justice of the Supreme Court of the District 
of Columbia, holding a Court of Equity: 

The petition of The Commercial National Bank, of Washington, 
D. C., respectfully represents: 

(1) That it is a corporation organized and existing under the 
laws of the United States, and is engaged in the banking business 
in the District of Columbia. 
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IN THB MATTER OP THE APPLICATION OP 

•5u February, 1913, petitioner together 

mth Gordon R t^wie and S. M. Frazier, both residents of the 
District of Columbia, joined in tlie filing of an involuntary petition 
of bankruptcy in the Bankruptcy Court of the Supreme 

of Columbia, against the Towles-Sco- 
neld Corijpany, a corporation, which corporation was duly 
Adjudicated^ a bankrupt on the 15th day of P'ebruary A. D. 1913 
^e probings in said cause being known as “In the matter of The 
lowles-Schoheld Company, a corporation, a bankrupt No. 863 in 
Bankruptcy, as shown by thq records of said Court, and that the 
cause has been duly referred to one of the Referees in Bankruutev 
of said Court 

(3) That the said bankrupt corporation has <luly filed iU sched- 
mes of assets and liabilities, as required by. law, and vour petitioner 
IS infoiroed and believes, and therefore avers, that the said referee 
mil call the first meeting of the creditors of said bankrupt for some 
day, not yet fixed, in the second week in March, 1913, which meet- 
ing IS the earliest date at which the creditors can elect a trustee. 

( ) That on the 14th day of February, 1913, a hill of complaint, 
known as “No. 31618 in Equity ” was filed in this Honorable Court 
entitled as per the caption of this petition, and a rule to show cause 
was issued against the defendants named therein, the purpose of 
said proceeding being to enable the plaintiff to obtain the control 
and possession and to enjoin the defendants in said bill named from 
interfering with the plaintiff’s alleged possession and title to certain 
perwnal uroperty formerly owned by the said banknipt. 

(5) That upon the adjudication of the said Towles-Schofield 
Company as a banknipt on the 15th day of February, 1913, all 

oo interest in and to any and all prot)erty of the 

32 said bankrupt, held by it or by any officer of the Court by 
virtue of any legal proceedings either at law or in equity 
became vested in said Bankruptcy Court pending the election of a 
trustee by the creditors of said bankrupt. 

^ trustee has not yet been elected, and it will be im¬ 
possible for one to be elected before the return day of the aforesaid 
rule, which return day is set for the 28th day of Februarv^ 1913 
and your petitioner is advised and believes, and therefore avers that 
the trustee is a necessary party to said proceedings. 

Wherefore, the premises considered, petitioner prays; 

(1) That petitioner may be granted leave to intervene and file 
an answer to said bill of complaint; that it may by such amswer 
show to the ^urt the necessity of postponing the hearing on the 

rule until after the election of a trustee by the creditors of said 
bankrapt s estete, and the making of said trustee a party to said bill. 

(2) And for such other and further relief as the nature of the 
case may demand. 

And your petitioner will ever pray. 

THE COMMERCIAL NATIONAL BANK 
By ASHTON G. CLAPHAM, Its President, ’ 

WOLF <fe COHEN, 

A ttomeys for Petitioner, 
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District op Columbia, m: 

I, Ashton G. Clapham, being first duly sworn on oath declare 
and say: That I have read the foregoing petition by me subscribed 
and know the contents thereof; that the statements stated therein 
as true are true, and those stated on information and belief, 
33 I believe to be true. And I further say that I am President 
of The Commercial National Bank of Washington, D. C., and 
have authority from said bank to sign the foregoing petition and 
make oath thereto. 

ASHTON G. CLAPHAM. 

Subscribed and Sworn to before me, this 25th day of February, 
A. D. one thousand, nine hundred and thirteen. 

[seal] ALEXANDER R VARELA, 

Notary Public, D, C. 

Order Granting Leave to Intervene, etc. 

♦ ♦♦♦♦♦♦ 

Filed February 26, 1913. 

Upon consideration of the petition of The Commercial National 
Bank, of Washington, D. C., filed in the above entitled cause on 
the 25th day of February, 1913, 

It is, by the Court, this 26th day of February, 1913, ordered, 
adjudged and decreed that the said The Commercial National Bank 
be and it hereby is granted leave to intervene and file an answer 
to the bill of complaint and rule to show cause filed in this cause 
on the 14th day of February, 1913, against the above named 
defendants. 

JOB BARNARD, Justice, 


34 Answer of Commercial National Bamk, 

Filed February 26, 1913. 

4i 4^ ♦ 

Now comes The Commercial National Bank of Washingtpn, 
D. C., and upon leave of the Court to intervene and file an answ^ 
to the bill of complaint and rule to show cause filed in this cause 
on the 14th day of February, 1913, by the above plaintiff, for 
answer to same, says: 

(1) That it is a corporation organized and existing under the 
laws of the United States, and that it is engaged in the banking 
business in Washington, D. C., and is a creditor of the said The 
Towles-Scofield Company, Inc. 

(2) That on, to wit, the 11th day of February, 1913, it, together 
wi^ Gordon R. Cowie and S. M. FVazier, both citizens of the United 
States and residents of the District of Columbia, joined in the filing 
of an involuntary petition of bankruptcy against The Towles-Scho; 
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“ c‘MJx>ration, and that on the 16th day of February, 
1913, said corporation wm duly adjudicated a bankrupt by the 
Supreme Court of the Distnct of Columbia, holding a^Court of 

‘hereupon referred to W. M. Hallam, 
rae of the Keferew in Bankruptcy of said Court, and the said 
^kropt has filed its schedules of assets and liabilities as required 

aJP ill!! Kefeiw in Bankruptqr has not yet fixed the 
^te of the fi^ meeung of the creditors of said bankrupt estate, 
but resjwndent is informed and believes, and therefore avers that 
the date of said mating will be some day during the second 

^ which meeting no trustee can be 
their inte^^ creditors of said bankrupt estate to represent 

(4) That upon the adjudication of the said Towles^Schofield 
Coinpmiy as a bankrupt, as aforesaid, all the right, title and interest 
“ ““d ‘"I the property of the bankrupt in the District of 

Columbia, whether held by it or by any officer under legal proceed- 
ings either at law or in equity became and was vested in said 
Bankruptcy aurt pending the election by the creditors of said 
bankrupt estate of a trustee to take title thereto. 

‘y inforined and believes and therefore avers that 

the defendant to this bill of complaint disclaim any right, title OE 
interest in and to the proiierty of the said bankrupt .since the adjudi- 
caUon as aforesaid, except the riglit they may have as creditors of 

estate to share in the distribution of the assets of 
said bankrupt estate. 

(6) That plaintifif by these proceedings is endeavoring to secure 
the posstesion and control of property which is held by the bank- 
ruptcy court for the benefit of the creditors of said bankrupt estate 
prior to the election of a trustee by said creditors to represent their 
take the Utle to ^d property, and it therefore a.«seits 
Uiat these proceedings should be postponed until a trustee has been 
duly elected by tlie cr^itors of said bankrupt estate, to the end that 
the trustee may be made a party to this suit and have an opportunity 
to hie an answer thereto, or to take such action as he may be advised 
1 ?^ proper. 

Respondent says for a further answer to said bill of 
... coniplmnt and the rule to show cause, that it is informed and 
belie\e8 and therefore avers that a great majority of the debts due 

o ^ due to residents of the District of Columbia 

and that out of a total indebtedness of about six thousand three 
hundr^ ($6,300) dollars due by said bankrupt to creditors, leas 
han the sum of th^ hundred ($300) dollars is due to creditors in 

/«1 qJS!! j more than four thousand three hundred 

(!H,300) dollars is due to residents of the Dbtrict of Columbia 

(8) And resiKindent further says that it is informed and believes’ 
and therefore rners that all the legible property of said bankrupt is 
located in the Distnct of Columbia, which property plaintiff by these 
proceedings is attempting to secure possession of under authority of 
a court of another jurisdiction. ^ 
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i^d now having answered said bill of complaint insofar as it is 
advised is necessary at this time, respondent submits the matters 
and things involved in this cause to fiie decree of this Court, and 
prays that the rule may be stayed and further proceedings on the 
bill of complaint be postponed until after the election and qualifica¬ 
tion of a trustee to represent the creditors of said bankrupt estate. 

THE COMMERCIAL NATIONAL BANK, 

By ASHTON G. CLAPHAM, 

Its President, [seal.] 

WOLF & COHEN, 

Attorneys for Respondent. 

37 District op Columbia, ss : 

I, Aahton G. dapham, being first duly sworn, on oath depose and 
say: that I have read the foregoing answer by me subscribed and 
know the contents thereof; that the statements therein contained as 
true are true, and those stated on information and belief, I believe 
to be true. And I further say that I am President of The Commer¬ 
cial National Bank, of Washington, D. C., and have authority from 
said bank to sign the foregoing answer and make oath thereto. 

ASHTON G. CLAPHAM. 

Subscribed and sworn to before me, this 25th day of February, 

[seal.] ALEXANDER R. VARELA, 

Notary Public, D, C. 

Answer of Aulick Palmer, 

Filed February 27, 1913. 

^ m * * * * ^ 

That he is the United States Marshal for the District of Columbia, 
and as such there was delivered to him two certain writs of attach¬ 
ment issued out of the Municipal Court, one in cause No. 21115. 
entitled National Electrical Supply Company vs. Towles Scofield 
Company, and the other in cause No. 20991, entitled R. H. B. Lyon 
vs. Towles Scofield Company; that he levi^ upon the property of 
the Towles-Scofield Company, as set out in the bill of complaint. 

He is advised and believes €ind therefore avers that on the eleventh 
day of February, 1913, an involuntary petition in bankruptcy 

38 was filed against the said Towles-Scofield Conmany, and on 
the fifteenth day of February, 1913, said Company was 

duly adjudicated a bankrupt, and that all its property and assets are 
now vested in the trustee in bankruptcy who will be selected at the 
first meeting of the creditors of the said Towles-Scofield Company. 

And having fully answered he prays that he may be hence dis- 

AULICK PALMER, 

U. S. Marshal, 
By W. B. ROBISON, 

Chief Depwty Marshal, 
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District of Columbia, «; 

I, W. B. Robison, on oath say that I have read the foregoing an¬ 
swer by me subscribed and know the contents thereof, that the mat¬ 
ters and things therein set forth of my personal knowledge are true, 

and those set forth upon information and belief I believe to be 
true. 

W. B. ROBISON. 

Subscribed and sworn to before me this 27th day of February, 
1913. 

J. R. YOUNG, Clerk, 

By R. P. BELEW, 

Au^t Clerk, 


Answer of R, B, H. Lyon, 

Filed February 28, 1913. 

Now comes R. B. H. Lyon, one of the defendants named in the 
above entitled cause, and for answer to the rule to show cause, says: 

(1) That this Court ought not to take cognizance of plaintiflf's 
bill of complaint, for that heretofore, to wit, on the 11th day of 
February, 1913 an involuntary petition of bankruptcy was filed in 

the Supreme Court of the District of Columbia, holding a 
39 Bankruptcy Court, against The Towles-Schofield Company, 
same being know n as '‘No. 863, In Bankruptcy'' and that on, 
to wit, the 15th day of February' 1913, said corporation was adjudi¬ 
cated a bankmpt, and the cause referred to W. M. Hallam, one of 
the Referees in Bankruptcy of said Court, which adjudication, this 
defendant is ad\^sed, by the provision of the bankruptcy laws, vacat^ 
and stays all other proceedings respecting the bankrupt's property. 

(2) And for a further answ^er to the rule to show cause, this de¬ 
fendant disclaims any right, title or interest in or to the property of 
the said bankrupt, as defendant is advised and believes, and there¬ 
fore avers, that the right, title and interest in and to the said pw^- 
erty, since the adjudication of the said The Towies-Schofield Com¬ 
pany, is by the record piima facie vested in the Bankruptcy Court 
of the District of Columbia pending the election of a trustee by the 
creditors of said bankrupt at their first meeting, which meeting this 
defendant is advised, will be held about the 10th day of March. 
1913. 

And now having answered the said rule to show cause, insofar as 
this defend^t is concerned therein, this defendant submits the mat¬ 
ters and things involved in this cause to the decree of this Court. 

R. B. H. LYON. 


A. L. NEWMYER, Atfy. 
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District of Oolumbia, m: 

I, R. H. Lyon, being first duly sworn, on oath say that I have 
read the contents of the foregoing petition by me subscribed and 
the statements therein contained as true are true, and those stated * 
on information and belief I believe to be true. 

R. B. H. LYON. 


40 Subscribed and sworn to before me, this 25th day of Feb¬ 
ruary, A. D. one thousand nine hundred and thirteen. 

[SEAL.] GEORGE W. SMITH, 

Notary Public, D. C. 


Answer of Wm. H. Towles. 
Filed February 28, 1913. 


W. H. Towles, one of the defendants in the above entitled cause, 
for answer to the bill of complaint and rule to show cause says; 

*(1) That he is President of the Towles-Schofield Company, Inc., 
a corporation, and also a stockholder, director and a creditor of the 
said corporation to the extent of $763.45 for money advanced said 
corporation, for which he holds the corporation's^ note. 

(2) That he did not sign the answer to the said bill of complaint 
alleged to have been filed in the Cori^ration Court of Alexandria 
City, Virginia, as in this bill of complaint is alleged, nor did he ever 
authorize any one to sign said answer for him. 

(3) That Clarence O. Towles, who is also alleged to have signed 
said answer, is a brother of this defendant, .and defendant is informed 
and believ^, and therefore avers, that the said Clarence O. Towles 
did not himself, nor did he ever authorize any one for him, — sign 
the said answer as therein alleged, nor was he advised of these pro¬ 


ceedings. 

41 (4) That this defendant was not informed and had no 

knowledge of the contents of said will filed in the said (hr- 
poration Court for the City of Alexandria, Virginia, as in plaintiffs 
bill is set forth, until about two months ago. He denies that Re 
read the contents of said bill, or that he joined in with the complain¬ 
ants therein in asking the relief prayed for. . xt • 

(5) Defendant further says that after the said James A. Norns 
was appointed Receiver as therein alleged, that J. K. M. Norton, who 
was the attorney for the said Receiver, was appointed Commissioner 
of Sale by the said Corporation Court to sell the assets of the 
said Towles-Schofield Company, incorporated. That the said Norton 
made what purported to have been a sale of the aasets of the said 
corporation to the said Frederick G. Cowie, one of the original com¬ 
plainants in the said bill filed in the said Corporation Court, the said 
Cowie being a client of the said Norton. That the said No^n as 
Commissioner of Sale as aforesaid, made a report to the said Cor¬ 
poration Court in which he stated that the Msets of the said cor- 
^ration had been sold to the said Frederick G. Cowie for the sum 
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of five thoimnd ($5,000) dollars, and that the said Cowie had made 
a dej^it of two hundred ($200.) dollars on the said purchase. 

.u mfomied and believes, and therefore avers, that 

. the said Cowie did not make a deposit of two hundred ($200) dol¬ 
lars, or any other sum, as reported by the said Norton, and further ' 
that the said Cowie has not paid the $5,000. as therein reported the 
assets were sold for, or any part thereof, and this defendant 
42. IS infonned, and therefore avers, that he will not do so. 

(7) Defendant further avers that more than thirty days 
after the filing of the aforesaid report of sate by the said Norton, the 
said Norton filed a iietition in the said Corporation Court asking 
leuve of the said Court to strike from his said report of sale the para¬ 
graph or words relating to the deposit of two hundred ($200) dol¬ 
lars, and that a new order authorizing a sale has since that time been 
made by the said Courts 

(8) Defendant denies that he was without authority to confess 
judgment as in this bill of complaint is alleged. He says that the 
Board of Directors of said Corporation duly ratified his actions in 
that Wialf. And he further says that the Receiver appointed by 
the siiid Virginia Court had not exercised dominion over the assets 
of the said corporation in the District of Columbia and he is advised 
and believes and therefore avers that tlie appointment of the said 
Rweiver in the Virginia Court did not operate to vest in said Re¬ 
ceiver tlie title to the property of the corporation in the District of 
Columbia. 

(9) Defendant denies that the corporation has abandoned its 
property in the District of Columbia or elsewhere, but on the con¬ 
trary it has maintained its place of business in the said District up 
to within the past thirty days. 

(10) Defendant further says that the said Frederick G. Cowie, 
during the month of June, 1912 approached this defendant and 
stated that he (the said Cowie) thought it advisable to have a tem¬ 
porary i^eiver appointed for the corporation. That said re- 

43 ceivership would be only a temporar}' affair for about two 
weeks, or three weeks at the most, and that said temporary 
receivership was only for the purpose of protecting the corporation 
temporarily, and that he, (the said Cowie) would secure additional 
capital for the corporation, the receivership would be dismissed and 
that then the corporation would be stronger than ever before, and 
tlm defendant is informed and believes, and therefore avers; that the 
said Cowie requested the factor\’ .superintendent of the said corpora¬ 
tion not to take a position with anyone else, and that the said Cowie 
stated to the said factory superintendent that he (the said Cowie) 
would pay the factory superintendent’s wages for the short interven¬ 
ing time until the corporation w’as rehabilitated. 

(11) And defendant avers that he was not bound by any action 
of the Virginia Courts in those proceedings, as he is advi.sed that said 
proceedings are absolutely void and without effect. 

(12) And defendant is informed and believes and therefore avers 
that all the directors of the said Towles-S’chofield Companv have ex¬ 
pressed their desire to have the affairs of the said corporation settled 
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ia the bankruptcy proceedings now pending in the District of Co¬ 
lumbia, and that on account of the things hereinbefore stated the di¬ 
rectors would, had not bankruptcy intervened by the filing of an 
involuntary proceeding against the said corporation, attack the said 
proceedings in the Virginia.Courts and endeavor to have same dis¬ 
missed. 

And now this defendant having answered fully this bill 

44 of complaint and the nile to show cause, prays to be hence 
dismiss^. 

WM. H. TOWLES. 

District of Columbia, ss : 

I, William H. Towles, being first duly sworn, on oath depose and 
say: That I have read the foregoing answer by me subscribed and 
know the contents thereof; that the statements therein made as upon 
personal knowledge are true, and those made upon information and 
belief, I believe to be true. 

WM.H. TOWLES. 

Subscribed and sworn to before me, this 27th day of February 
A. D., one thousand nine hundred and thirteen. 

FRANK STRYKER, 

Notary Public, [seal.] 

Answer of A. L. Newmyer. 

Filed February 28, 1913. 

Now comes Alvin L. Newmyer, one of the defendants in the above- 
entitled cause, and for answer to the petition for the rule to show' 
cause filed herein by the plaintiff, Frederick P. Russell, Receiver of 
the Towles-Schofield Company, a corporation, or to so much thereof 
as he is advised it is material for him to answer, says: 

1. That this Honorable Court ought not to take cognizance of 

the plaintiff’s said bill of complaint, because he says that 

45 heretofore, to wit, on the eleventh day of February 1913, an 
involuntary petition of bankruptcy w"as filed in the Supreme 

Court of the District of Columbia, holding a Bankruptcy Court, 
against the said Towles-Schofield Company, said cause being known 
as No. 863 In Bankruptcy, and that thereafter, to wit, the fifteenth 
day of February, 1913, said Towles-Schofield Company was adjudi¬ 
cated a bankrupt and said cause referred to William H. Hallam, 
Esq., one of the Referees in Bankruptcy of said Court, which said 
adjudication, this defendant avers, by virtue of the provisions of the 
bankruptcy laws of the United States vacates and stays all proceed¬ 
ings pending regarding the bankrupt’s property. 

2. Further answering the rule to show a cause this defendant dis¬ 
claims any right, title or interest or any responsibility for the prop¬ 
erty of said named bankrupt, as he is advised and believes, and 
therefore avers, that all right, title and interest in and to said prop¬ 
erty is by the record prima facie vested in the Bankruptcy Court of 

4—2598a 
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District of Columbia since the adjudication of said Towles-Scho- 
field Company as a bankrupt, pending the election of a trustee of 
said bankrupt’s estate by the cr^itors of said bankrupt at their first 
meeting, which meeting, this defendant is advised, will be held on or 
about the tenth day of March, 1913. 

And having fully ans\i’ered, this defendant prays that he may be 
hence dismissed with his reasonable costs, in this behalf most wrong¬ 
fully sustained. 

_ ^ ALVIN L. NEWMYER. 

SEABURY G. QUINN, 

Atfy for Alvin L, Newmyer, 


at- 


46 District of Columbia, To wit: 

I, Alvin L. Newmyer, being first duly swoni on oath do depose 
and say that I have read the foregoing and annexed answer by me 
subscribed and know the contents thereof; that those statements of 
fact therein made as upon my personal knowledge are true, and 
those therein made as upon my information and belief I believe to 
be true 

ALVIN L. NEWMYER. 


Subscribed and sworn to before me this 27 day of Februar\\ 1913. 

J. R. YOUNG, Clerk, 

By F. E. CUNNINGHAM, Ans t CVk. 

Answer of Joseph D. Sullivan. 

% 

Filed February 28, 1913. 

♦ ♦♦♦♦♦♦ 

The answ’er of Joseph D. Sullivan, to the rule to show cause issued 
against him in the above-entitled cause respectfully shows to the 
Court: 

That he is a member of the bar of this Court, and appeared as the 
attorney for the National Electrical Supply Company in the Munici¬ 
pal Court of the District of Columbia, in cause No. 21115, known 
as National Electrical Supply Co., vs. Towles-Schofield Company in 
which cause a writ of attachment was sued out by the plaintiff and 
property of the defendant taken by the United States Marshal 
47 in pursuance thereof. That he has no interest in the subject 
matter of this suit other than as the attorney for the National 
Electrical Supply Company, the plaintiff in the attachment suit re¬ 
ferred to, and took no part in the attachment other than to direct 
the Marshal to levy upon the goods and chattels of the Towles-Scho¬ 
field Company. 

And your respondent further* avers that no receiver was appointed 
for; the goods and chattels, and assets of the said Towles-Scofield 
Company in tlie District of Columbia, and he is advised that the 
appointment of a receiver bv the Court at Alexandria, Virginia, 
dia not vest the receiver with title to the property situated in the 
District of Columbia, that the same continued subject to attachment 
for debts within the said District, and that the National Electrical 
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Supply Company had a valid claim a^inst the said Towles Scofield ' 
Co., and was under the laws of the District of Columbia, entitled to 
maintain an attachment against said property. 

Further answering said rule to show cause, this respondent says 
that there is no allegation in said bill which entitles the plaintiff 
to the relief sought against this respondent 

Further answering this respondent says that subsequent to tKe is¬ 
suance of the writ of attachment, to-wit, on the eleventh’ day of 
February, 1913, an involuntary petition in bankruptcy was filed 
against the said Towles-Scofield Company, in the Supreme Court 
of the District of Columbia, and that said corporation was duly 
adjudicated bankrupt on the fifteenth day of February, 
48 1913, and the title to all its property will vest in the trustee 

in bankruptcy immediately upon his appointment and quali¬ 
fication, and that the said plaintiff as receiver under appointment of 
the Alexandria Court has no title to such property, or standing 
in this Court. 

And haring fully answered he prays that he may be hence dis- 

miQfiAn 

JOSEPH D. SULLIVAN. 

District of Columbia, ss: 

I, Joseph D. Sullivan, on oath say that I have read the foregoing 
answer by me subscribe and know the contents thereof, that, the 
matters and things therein set forth of my personal knowledge are 
true, and those set forth upon information and belief, I believe to 
be true 

JOSEPH D. SULLIVAN. 


Subscribed 

1913. 


and sworn to before me this 27th day of February, 

JOSIE A. GORMAN, 

Notary Public, D. C. [seal.] 


Opinion of Cowrt. 

. Filed March 21, 1913. 

« ♦ ♦ ♦ « * 

Equity. No. 31618. 

/ 

Russell, Receiver, 

VB. 

Lyon et al. 

The plaintiff as receiver of Towles-Scofield Co., Inc., a 
49 corporation of Virginia, filed this bill, alleging: 

1st. His appointment by the Corporation Court of Alex¬ 
andria, Va. as receiver of all the assets of said corporation in certain 
proceedings to wind up and dissolve said corporation instituted in 
said Court June 28, 1912. * 
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• ironas^te included certain personal property located 
at 1530 Penn. Ave. AV Washington, D. C. and describil in the 

XT ’ ■ personal property wa.s taken possession of by 

(plaintiff’s prede<essor) on said June 28 1912 
^ c T approval and acquiescence of said 'towles- 

bcoheld Co. Inc., and said Receiver paid the rent on said premises 
and kept and maintained possession of said personal property from 
^ut June 28, 1912 until they were taken out of his poiession 
^ attachment proce^ings instituted in the Municipal Court of the 
Jhstnct of Columbia by defendants Lyon (represented by defendant 
Newmyer as attorney) and National Electrical Supply Co. (repre- 

roaiT 1913*^*^*"*^**"* a* attorney), in Januarj- and Feb- 

o'‘n corrKiration consisted entirely of cer- 

tain L. b. latents and the [lersonal property in question, the latter 
TOnstituting the plant for the making of the patented articles, and 
P ‘ they 'lail^n sold as a whole by a decree of said Corporation 
Court for $5,000. but that said sale cannot be carried into effect 
unless said personal projierty in the District of Columbia can be 
pas.sed to the puivha.ser with the Patents, and further that it is neces- 
saiy- to sell .said jiatents and the above mentioned personal prop- 
-n "’Bole in order to make an advantageous sale, 

o Lnder the prayers of the bill, a rule to show cau.se was 

issued again.st the defendants as to why they should not 
be restrained from further prosecuting said attachment proceed- 

mgs, and why said i^rsonal property should not be restored to 
the possession of the plaintiff. 

Defendant Lyon filed an answer to the rule .setting up that on 
Febniaiy 15 1913 .««id Towles-Schofield Co. In,., was adji.rcat^ 
a lainknipt by the Supreme Court of the District of Columbia, 
holding a Bankruptcy Court, and, in con.sequence thereof, disclaim¬ 
ing any right, title or interest in or to the personal property here 
in Viestion but a.yserting that such right, title and interest is 
yest^ in the Bankruptcy Court. Defendant Newmver filed a 

Defendant National Electrical Supply Co. was not .seized with a 
rule to sliow caiLse, and has not filed an an.swer. An an.swer is 
however, filed l)y defendant Sullivan, its attomev, who was served 
his fm.swer siting up that the appointment of‘a receiver by the 

in^ him with the title to property situated 

the Distnct of Columbia, and that the same continu^ subject 

debts within the Di.strict, and also setting up the 
adjudication in bankruptcy aforesaid and a.s.serting that in cons©- 

?n aurt***”^^' ‘he proj^rty of .standi^ 

fi Coynmercial National Bank, a creditor of the Towles-Scho- 
held Co. Inc., by leave of Court intenened herein, and filed an 
answer srtting up the aforesaid adjudication in bankruptcy 
51 and aa^erting that, pending the election of a tnistee, saii 
property is vested in the Bankruptcy Court. The answer also 

'*• •I'je ‘o oreditors.in A^rginia, whereaii- 33 - 
iiac.c Mini, r*,oot* IS one to residents of the District of Columbia, ^ 
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and that all the tangible property of the bankrupt is located in the 
District of Columbia. 


Questions for Decision 


The first question which arises is, whether a state court which had 
complete jurisdiction over the bankrupt and his property would 
be divested of such jurisdiction by an adjudication in bankruptcy 
more than four months after the institution of the proceedings in 
the state court. § 67 of the Bankmptcy Act carefully guards against 
such divestiture, as has l)een repeatedly held. Pickens v. Roy, 187 
U. S., 180. In re Heckman, 140 F^., 859. In re Knight, 125 
Fed., 35, 43. 


The next question arising is, whether in the ca^ at bar the 
Virginia Court ever had jurisdiction overj or if receiver ever had 
title to, the personal property in the District of Columbia which is 
involved in this suit. 

In Jenkins v. Purcell, 29 App. D. C., 209, it was held that a 
Virginia receiver who took personal property located there into 
his possession, and brought the same to the EHstrict of Columbia 
for the purpose of sale, could maintain his title in the Courts of the 
District of Columbia as against attaching creditors. 

52 In Union Savings Bank v. Carnegie Trust Co. 37 App. D. 

C. 548, it was likewise held that a demand promissory note 
.sent to this District for collection from New York by the superin¬ 
tendent there, under state banking laws, of a New York Bank, was 
not subject to attachment or garnishment in the District of Columbia, 

Neither of these ca.ses decided the identical question here in¬ 
volved, because in each of them the property in question came into 
the possession of the receiver in the jurisdiction of his appointment, 
wherea.« in the case at bar the property came into the receiver’s pos- 
.nession outside of such jurisdiction, namely, in the District of Colum¬ 
bia. Tt follows therefore, that if the plaintiff has to depend alone 
on the de<*ree of the Virginia Court for the title claimed by him to 
the propertv here in question, his claim cannot be maintained. In 
Great Western Min. Co. v. Harris, 198 U. S. 561, the Supreme Court 
of the United States said : 

“In the case now b-fore us it does not appear that the receiver had 
any other title to the assets and property of the Company than that 
derived from his official relation thereto as receiver under the order 
of the court.. In such a case we think the doctrine of Booth vs. 
Clark is fully applicable.” 

Tt is contended by the plaintiff, however, that his possesion of said 
property (taken more than 4 mos. before the adjudication in bcmk- 
niptcy) was taken with the full consent, approval and acouiescence 
of said Towles-Scbr.field Co. Inc., and that such possession thus taken 
operated as a conveyance w him, which entitles him to defesd ti» 
title. And the plaintiff cites the case of Oliver v. Clarke, 106 Fed. 


s. 
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402 ill Mipport of his contention that a receiver appointed in one 
^ \ ^ e f r Iciiii 1 in another state which has been con¬ 

od veyed to him as receiver after his ap|K)intnienl, the Circuit 
Court of Appeals, in that case, saying: 

“1 lie receiver is suing, claiming hy a conveyance to him a.s such, 
and not (le|>ending alone on the decree.” 

This case clearly supports the contention of the plnintiflf, if the 
property hert' in qu^tion can properly l>e considered as having been 
conveyed to the plaintiff, and the Court is of opinion that it should 
he so considered, as pei'sonal pro|)erty does not require anvthing 
more than mere delivery of i>ossession to effect a conveyance of the 


stnne. 


For the rcM-ony trivet:, nn ardw will enlered restraining the de¬ 
fendants as prayed, and requiring the property in question to be 
restored to the possession of the jdaintiff. 

TUGS. II. ANDERSON, Justice, 
Memorandum. 

March 24th, lOld.—Served copy of within on National Electrical 
^^upply Company by service on J. E. Mavfield, Secretary, March 24 

AFIiTCK PALMER, Marshal. 

S. 

•'>"1 Order Granting Leave to Intervene. 

hilefl March 24, 1913. 

******* 

On motion of Fred S. Swindell, trustee in bankruptcy of the 
Towles-S<h(>field Co., a corporation, bv his attorneys. Wolf and 
Cohen and Levi II. David it is hy the co\irt this 24th day of March, 
1913, ordered that leave l>e and the same is hereby granted to said 
tnistee in hankniptcy to file his inten^ening petition in this cause 
and he is hereby made a partv to these proceedings. 

THOS. H. ANDERSON, Justice. 

Intervening Petition. 

Piled March 24, 1913. 


To the Honorable the Supreme Court of the District of Columbia 
Holding an Equity Court: ’ 

Uave of the Court I>eing first had and obtained, the petition of 
Fred S. Swindell, Trustee in Bankruptcy of The Towles-Schofield 
Company, a corporation, respectfully represents to the Court as 
follows: 

1. That on the nth day of Fehnian-, 1913, the Commercial 
National Bank of \Vashington, D. C, a corporation, S. M. Frazier 
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and Gordon K. Cowie, having provable claims in bankruptcy 
55 in excess of $500 over and afmve any secnrities held by them 
or either of them, as petitioning cr(:ditors, filed their {petition 
in bankriij)tcy again.st The To\vles-S<*holield Oanpany, a corporation, 
in the Siiprenie Court of the District of C<»luiiibia, a.-' a court .it Uiiik- 
ruptcy, alleging therein, among other thing.-^, according to the fact?, 
that the .«aid petitioners had on the date of the filing of .'^lid |>etition 
provable claims, in iiankruptcv again.«^t the -aid The 'rov.le.- .Suliehl 
Comf)any, a corporation, in excess of $500 over and aUive aiiv 
securities, held by them or any of them; ami further, tiiat the >ai<l 
The Towles-Schofield Company, a corporation, was and is insifivent, 
end in OUll • •l»«» ^,*^1 

named corporation had iio principal place of business in the Di.-trict 


of Columbia for the greater portion of .'<ix months next prete<ling 
the date of the filing of said |>etition in UinknipOy: and further, 
that said corporation had suffered certain judgments to l>e entered 
against it in the month of January, 1018, by the Municipal Court of 
the District of Columbia in certain suits jiending against .-aid cor¬ 
poration, and that certain goods and chattels of the siiiii ior]M>ration 
in the District of Columbia, which were levied upon, under ami by 
virtue of certain writs of attachment in said .suits in said Municipal 

Court were about to be sold bv the Marslial of the District (d Colum- 

« _ 

bia, on, to wit; the T2th day of Fehniaiw , 1918; and the sirid |ietition- 
ers prayed in .said petition that the .said The Towles-Schofield Com- 
pany, a corporation, be adjudicated a Umkrupt within the meaning 
of said .\cts of Congre.'^^; that thereafter, on, to wit: the 11th <lay of 
Febniaiw’, 1918, the said alleged banknipt was duly served 
5t) with a subjxrna to answer and rule to show cau-c. a.- rc«piired 
by the sjiid bankruptcy acts; and thereafter, on, to wit: the 
15th day of f^bruarv’, 1918, said named corporation filed it- answer 
in .said bankruptcy court, admitting its in.solvency ami expressing 
its willingness to be adjudged a bankrupt, and annextMl to it- .su’d 
answer a certified copy of a resolution pa>^d by its Hoard of Dire<*- 
tors, authorizing and empow’ering said cor])oration to make such 
answ’er; that thereafter, on the loth day of FeVuiiary, 1918. -aid 
bankruptcy court entered its order in said cause adjudicating the 
.said The Towles-Schofield Company, a corfioration, a bankrupt and 
referred the said matter to William M. TTallam, Fs<j., one of the 
referees in bankruptcy of .«aid Court ; that thereafter, the said referee 
in bankniptcy notified all of the creditors of .«aid banknipt cor¬ 
poration, in accordance with .said bankniptcy acts, and on the 
13th day of March, 1913, after due notice to .said creditors, the 
first meeting of the creditors of said banknipt corporation was held, 
at wdiich meeting creditors of said named corporation presented their 
proofs of claim against said banknipt corporation, aggregating, in 
amount, the sum to wdt: of $5,000.00; that the schedule of debts of 
said banknipt corporation filed in .said cau.se, aggregated in amount 
to wit the sum of $6,800.00; that at said meeting of creditors, your 
petitioner, Fred S. Swdndell w^as duly and regularly elected and 
chosen Tnistee in Bankniptcy of the said The Towde.s-Schofield 
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Conipany, a corporation, aiul that on tlie 14th day of March 1913 
he duly qualified hy executing a bond, in the penalty of |2,000 as 
required by the order of said bankrujitcy Court, which said bond was 
on -March 14, 1913, duly approved hy the said court, and the 
-)< same has been liled in said bankruptcy cause. That all of 
the foregoing will more fully and at large appear by reference 
to the .said liankruptcy pleadings and proceedings, No. 8()o, which 

are hereby referred to and [.rayed to bo considered in connection 
herewith. 

'l our petdioner has attached hereto a duly certified co|>v of the 
said order of adjudication, and also a duly certified coj.y of tlie order 
of hi.s^a|.|.,)intiiient as 1 riistee, showing that he has duly qualified as 
.sucli I ru.stce, same being marked petitioner’s Exhibits Nos I and 2 
luspectively, and are hereby |,rayed to be considered as [.arts hereto;’ 

_. 1 our [.etitioiicr alleges that the .said Haiiknq.tcv Court right¬ 
fully acquired jurisdiction over the subject matter involved in .said 
l.aiikruptcy [.roceedings and ..f the .said The Towles-Schofield Com¬ 
pany, a corporation, and having entered a valid order of adjudication 
III .said bankruptcy cau.se. the title to all of the assets of the .said The 
1 o«les-bchofield Compaiiy. a cor|.oralioii, [.a.ssed to and became 
vested Ill your [.etitioner as the Trustee of said hankrui.t corpora¬ 
tion, and your [x^titioner is entitled to have and receive the posseti- 

sion and custody of all and singular the lussets of .said bankrupt cor- 
poration. ^ 

1 ^yi'erefore, the premises considered, your petitioner prays as fol- 

1. That an order may be entered herein granting leave to your 
petitioner to file this as his intervening petition in this equity cause, 
and that he may be made a party to these proceedings. 

TQ .“‘i Tliat an order may be entered herein against the said 
•)« fiedeiiek P Rn.ssell. Receiver, requiring him to forthwith 
deliver into the custody of your petitioner as Trustee in Bank¬ 
ruptcy of said bankrupt corporation, all and singular the assets 
goods ami chattels of said corporation, including particularlv all 
the books, records, pajiers, documents, and all letters patent and evi¬ 
dences of ap])lications for lettei-s patent owned by the said banknipt 
corporation, or in which it has anv interest. 

3. Thnt an onler may be enfeiwl herein, deiiving fhe pravers of 
the original petitioner, Frederick P. Russell, Receiver, and that the 
said petition may be dismis.sed, and that the rule to show caii.se issued 
on said petition may he discharged with reasonable casts in this 
behalP against fhe .said Frederick P. Russell, Receiver, sustained. 

4. 1 fiat a rule may i.ssiie herein against Frederick P Russell Ro 

ceiver, original petitioner, and the defendants, R. R TI Lvon Alv.’n 
L. Newmyer, National Electrical Supply Company,' corporation, 
.Joseph D. Sullivan, the Commercial National Rank intervening 
petitioner, .\uhck Palmer and William IT. Towles, requiring them 
and each of them, to .show cause, if any thev or either of them can’ 
before this Court, on a day certain to bo named therein whv all assets 
of The Towles-Schofield Co. should not be delivered to the petitioner 
herein and why the prayers of this petition should not be granted 






5. And for such other and further relief as the nature of the case 
may require. 

FRED S. SWINDELL, 

Trustee in Bankruptcy of the Towles-Schofield 

Company, a Corporation, Bankrupt, 

WOLF & COHEN, 

LEVI H. DAVID, 

Attorneys for Trustee. 


59 District of Columbia, To wit: 

I, Fred S. Swindell on niy oath say that I have read the foregoing 
petition, by me subscribed and know the contents thereof; that the 
facts tlierein set forth upon my personal knowledge are true, and 
those stated therein upon information and belief, I believe to be 

true. 

FRED S. SWINDELL. 


Subscribed and sworn to before me this 24th day of March, 1913. 

J. R. YOUNG, Clerk. 

By F. W. SMITH, Clerk. 


60 Exhibit No. 1. 

In the Supreme Court of the District of Columbia, as a Court of 

Bankruptcy. 

No. 863, Docket 4. 

In the Matter of The Towles-Sciiofield Co., a Corporation, 

Bankrupt. 

% 

Upon consideration of the petition of The Commercial National 
Bank, et al. that The Towles-S'chofield Co. be adjudged a bankrupt, 
within the true intent and meaning of the acts of Congress relating 
to Bankruptcy, it is this 15th day of February 1913, declared that 
the said Towles-Schofield Co. be adjudged bankrupt; accordingly, 
therefor-. 

It is ordered that said matter be, and hereby is, referred to W. M. 
Hallam, one of the referees in bankruptcy of this Court to take such 
further proceedings therein as are required by said acts: and that 
the said The Towles-Schofield Co. shall attend before said referee, 
at his office in the City of Washington, on a day to be fixed by said 
referee, and thenceforth shall submit to such order as may be made 
by said referee or by this Court relating to said bankruptcy. 

JOB BARNARD, Justice. 

^r©st * 

rsEAL.l J. R. YOUNG, Ckrk. 

By F. W. SMITH, 

Assistant Clerk. 


5—2598a 
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Exhibit No. 2. 


In the feupreine Court of the District of Columbia as a Court of 

Bankruptcy. 

In Bankruptcy. No. 863. 


In the Matter of Towles-Schofield Co., Bankrupt. 


It appearing to the Court that Fred S. Swindell, of Washington, 
D. C., has been duly ai)iK)inted trustee of the estate of the above 
named hankruj)t, and has given a bond with corporate surety for the 
faitliful performance of his ollicial duties, in the amount fixed by 
the creditors, to wit, in the sum of two thousand dollars ($2,000.00), 
it is this 14th day of March, A. 1). 1918, ordered that the said bond 
be, and the same is herebv, approved. 

IVILLIAM M. IIALLAM, 

Referee in Bankruptcf/. 

A true copy. 

Attest 

W. M. HALL AM, 

Referee in Bankruptcy. 


Duly approved bond of F. S. Swindell, Trustee, in the sum of 
Two thousand Dollars, filed March 14, 1913. 

Test: 

[seal.] J. R. young. Clerk, 

By W. E. WILLIAMS, As>^’t CVk. 


62 Rule to Show Cause. 

Filed March 24, 1913. 

♦ :it 

On consideration of the petition of Fred S. Swindell, trustee in 
bankrupU*y of The Towles-Schofield Co., a corporation, filed herein, 
it is by the court this 24th day of March, 1918, ordered that Fred¬ 
erick P. Russell, receiver of The Towles-Schofield Co., Inc., R. B. 
H. Lyon, Alvin L. Newmeyer, The National Electrical Supply 
Company, a corporation, Joseph 1). Sullivan, The Commercial 
National Bank, corporation, Aulick Palmer, William 11. Towles 
and each of them, are hereby recpiired to show cause before this 
court, if ^y they can, on the 81st day of March, 1918, why the 
prayers of the petition of the said Fred S. Swindell, trustee in bank¬ 
ruptcy as aforesaid, should not be granted. 

Provided, that a copy of this rule and of said petition be served 
upon the said named respondents, or their .solicitors of record for 
them, on or before the 26th day of March, 1913. 

THOS. II. ANDERSON, Justice, 
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63 Answer to Petition. 

Filed March 26, 1913. 

9|C 3(e ]|( l|C 

Resf)ondent, Frederick P. Russell, Receiver of the Towles-Sco- 
field Comf)any, Tnc., for answer to said petition and Rule, states: 

(1) Tie admits that prm'eedings were taken in bankruptcy, as 
set out in para^^raph 1 of said petition and the Trustee in Bank- 
ru])tcy was a})])ointcd therein as set out. He denies, however, that 
the creditors who filed said petition had provable claims in bank¬ 
ruptcy for over five hundred dollars. He admits the adjudication 
in bankruptcy, also set out in said petition. 

He denies that said cor|)oration had its principal place of business 
in the District of Columbia for the greater portion of six months 
next preceding the day of the filing of said petition in bankruptcy, 
on the contrary he states that the company had not been in business, 
either in the District of Columbia, or anywhere else, for about seven 
months prior to the institution of said proceeding in bankruptcy. 

He denies that the Corporation .filed its answer in said bank¬ 
ruptcy ])roceedings and avers that the same was not the answer of 
the said corporation. That there had been no corporation in the 
eyes of the law, since the 28th day of June, 1912, when a Receiver 
was appointed for it by the Corporation Court of the City of Alex¬ 
andria, Virginia, which had entire jurisdiction over the said com¬ 
pany in a proceeding regularly taken under the Statute Law 

64 of the State of Virginia, authorizing such proceedings. 

He admits that the said steps in said bankruptcy proceed¬ 
ings were taken, as set out in said paragraph 1. 

(2) He denies that the bankruptcy court rightfully acquired 
jurisdiction over the Towles-Scofield Company, Inc., and denies that 
its order of adjudication in bankruptcy was valid. He denies that 
the title to any of the assets of the said Towles-Scofield Company, 
Tnc., passed or became passed in petitioner as Trustee of said bank¬ 
rupt corporation. He denies that said petitioner is entitled to have 
and receive ])os.«ession of the custody of all and singular of the asvsets 
of the said bankrupt corporation. 

For further answer. Respondent states, as matters which should 
be brought to the attention of this Honorable Court as follows: 

I. That Gordon R. Cowie, one of the creditors who filed the said 
petition in bankruptcy, his wife and his father, Frederick G. Cowie, 
were plaintiffs w’ho instituted the said suit in the Corporation Court 
of the City of Alexandria, Virginia, as creditors and stockholders, 
and on the prayer of their bill as plaintiffs, a Receiver w^as appointed 
of all the assets of the said Towies-Scofield Company, Inc., on the 
28th day of June, 1912. That the bill w’as filed under the Statute 
Law’ of the State of Virginia for winding up corporations which 
were insolvent, oi the purposes of which had failed. 

II. That the said Receiver, wfith the full acquiescence of the said 
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corporation, took charge of all the personal assets of the said 
65 corporation in the District of Columbia, consisting of certain 
machinery and office furniture, as well as certain patent 
rights. That the Receiver so api)ointed kept possession of all said 
personalty and paid the rent on the building, in which said pei- 
sonal property was, outside of the j)atent rights, until the property 
was taken out of the building under attachment proceediftgs in¬ 
stituted by the creditors, without any notice to or knowledge of I he 
said Receiver. 

III. That the original patent rights were filed in the Cert)oration 
Court of the City of Alexandria, Virginia. The said Cort)oratio!i 
Court had ordered all of the t)roperty of the said corporation, which 
consisted entirely of personalty, to he sold, and the same had been 
sold and the jnirchaser was Frederick G. Cowie, one of the plaintiffs 
in the suit in which the said Receiver was appointed, for the sum 
of five thousand dollars. That the said Frederick G. Cowie did 
not comply with the terms of sale and made no payment on account 
of the said purchase. 

IV. That his son, said Gordon R. Cowie, one of the petitioners 
in bankruptcy, in order, the Respondent believes, to prevent, if pos¬ 
sible, the court's enforcing the payment by his father, Frederick G. 
Cowie, of the said purchase price of five thousand dollars, entered 
into negotiations with some of the other creditors in the City of 
Wijshington, took an assignment from his father of his claims against 
the said company and instituted bankruptcy proceedings in the 
hope that he might thereby destroy the title of the Receiver to the 
property which he had taken under the order of the Corporation 

Court of the City of Alexandria, Virginia, and thus prevcm 
06 that Court from holding his said father Frederick G. Cowie, 
on his said purchase. 

V. That the other petitioners and creditors well knew of the pend¬ 
ency of the suit in the City of Alexandria, Virginia, and had been 
duly notified of the appointment of a Receiver. 

M. Respondent further states that Wm. II. Towles, who pur¬ 
ported to file an answer in said bankruptcy proceedings knew at 
the time that he filed the said answer that he was a party to the said 
suit in the Citv of Alexandria, and that an answer had been filed 
for him in said suit, and he never repudiated his answer nor the 
authoritv to file it. 

^TI. That James A. Norris, who purported to act as Secretary 
of the Director’s meeting of the said corporation, giving its assent 
to the bankruptcy proceedings, respondent is informed, was not 
even a Director of the said Corporation. The said Norris was the 
first Receiver api)ointed by the Corporation Court of the City of 
Alexandria, ^"irginia, in the said suit pending therein and had l)een 
removed as such Receiver, but respondent had been substituted in 
his plea.y and stead. 

Respondent makes his original Bill of Complaint filed in this 
cause and the exhibits therewith, a part of this his answer and prays 
that the court may consider the same as such. 
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liespoiident avers that his predecessor in title took actual posses¬ 
sion of all the personal property belonging to the Towles-Scofield 
Company, Inc., on the 28th day of June, 1912, with the acqiuescence 
of the siiid corporation and remained in possession, visiting I he 
building in which the machinery, etc. was stored from ti ne 

67 to time, and paid rent at the rate of thirty-five dollars per 
month upon the building in which the said machinery, etc. 

was stored. And all other personal assets of the said defe^.dant in 
the District of CfJumbia, remained in his possession, with his title 
recognized, without any question or dispute or contrary claim from 
any source, though the said corporation had been regularly served 
with process on its legal agent in the said suit pending in the Corpora¬ 
tion Court of the City of Alexandria, Virginia in which a Receiver 
was ap])ointed, more than four months having elapsed since 
the appointment of Receiver and his taking possession, as aforesaid, 
no action in the alleged bankruptcy proceeding can in any way 
effect the title of Respondent, and he is entitled to the possession of 
all the personal i)roperty, as prayed for in his original bill filed in 
this cause. 

That as to the books and papers, patent rights and applications 
for patent rights of the said Towles-Scofield Company, Inc., respond¬ 
ent has no control over them, save, as may be ordered and directed 
by the Corporation Court of the City of Alexandria, Virginia, in 
which Court all of siiid books and papers, and original patent rights 
and applications therefor have been filed. 

Wherefore, respondent renews the prayers of his original Bill, 
and that order may be entered confirming his title and directing the. 
restoration of all the personal a.^^sets, which have been taken from 
his pos.«es.rion, as well as confirming his title to all the other personal 
assets now in the City of Washington which are in the building. 
No. 1530 Pennsylvania Avenue, N. W., Washington, D. C., 

68 or that have been removed from there since respondent took 
possession. 

FRED’K P. RUSSELL, Receiver. 

.1. K. M. NORTON, Atfij. 

Virginia, 

City of AIe.rr(nclr{a, To imt: 

I do solemnly swear that I have read the foregoing and hereunto 
annexed answer and know the contents thereof, and the statements 
of fact therein made as upon personal knowledge are tnie, and tho.se 
made as upon information and belief, I believe them to be true. 

FRED’K P. RUSSELL. 

Subscribed and sworn to before me this 26th day of March, 1913. 

L. VIOLETT PROCTOR, 

Notary Public, 
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A ckn awledgmen t. 


Filed March 31, 1913. 
♦ * ♦ 


Washington, D. C., March 24, 1913. 

M e, the iindersijined, herel^jv acknowledge {service of a copy of tlie 
intervening petition of Fred S. Swindell, trustee in bankruptcy of 
The T owles-Schofield Company, a cor{)oration, intervening peti¬ 
tioner, filed in the above causae March 24, 1913, and also of a copy 
of the rule to show cause issued on said petition March 24, 1913, 
which is returnable March 31, 1913. 

K. R II. LYOX, 

By A. L. XEIVMYER. HU Attomeii. 

THE XATIOXAL ELECTRICAL SUPPLY 
COMPAXA", A Corporation, 

By JOSEPH 1). SULLTVAX, His Attorneii. 
JOSEPH D. SULLIVAN. 

AULICK PALMER. 

MarHioI of the District of Columbia, 

By JOSEPH D. ^VUAXHis Attorneu. 

A. L. XEYVMYER. 

THE COMMERCIAL NATIONAL BANK, 
Corporation, 

By JAMES R. CAHILL, Its President. 

AV. H. TOAVLES. 
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Answer of IP. H. Towles to Rule. 


Filed March 31, 1913. 


Now coines M . H. Towles, and for answer to the rule to show cause 
issued by this Court on the 24th day of March, 1913 upon the pe¬ 
tition of Fred S. Swindell, Trustee, says: 

(1 ) That he hereby expres.ses his willingness and consent to the 
turning over to Fred S. Sinndell, Trustee of all the propertv and 
assets in which the said The Towles-Schofield Company mav be 
interested. 

(2) And for a further answer to said rule, this defendant savs 
that he is informed and believes that Frederick G. Cowie, who was 
one of the petitioners in the proceedings instituted in the Coniora- 
tion Court of Alexandria City, Va. has .sold and assigned to Gordon 
R. Cowie his claim against said The Towle.s-Schofield Conuiany 
arnoiinting to $1,320.90, which is the entire indebtedness of 
70 ^^Pipan\ due to said IVederick G. Cowie; and that the 

• Gordon R. Cowie, who was one of the petitioning creditors 

in the bankruptcy proceedings in the Supreme Court of the District 
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of Columbia, sitting as a Court of Bankruptcy, wherein the said The 
Towles-S.cliofield Company was duly adjudicated a bankrupt, has 
filed and proved his claim against said bankrupt estate in said bank¬ 
ruptcy court to the amount of $2,570.25, said amount including the 
aforesaid $1,820,90 assigned to him as aforesaid, together with the 
sum of $1,249.85 due by said The Towles-Schofield Company to the 
said Gordon K. Cowie. And this defendant is further informed and 
believes that the siiid Frederick G. Cowie has sold, transferred and 
iV^signed to the said Gordon R. Cowie all of his stock in the said 
The Towles-Schofield Company, being of the number of eight hun¬ 
dred (800) shares of stock; and that the said Gordon K. Cowie is 
the owner of 027 shares of stock in said company; that the said 
(Jordon R. Cowie is now’ the owner of 1,427 shares of the capital stock 
of said The Towles-Schofield Company, Inc., and that the said Gor¬ 
don R. Cowie has communicated w ith J. K. M. Norton, Esq., of Alex¬ 
andria, Va. and informed the said Norton that he, the said Gordon 
R. Cow ie, does not desire to be a party to the said proceedings in the 
said Corporation Court of Alexandria City, Virginia. That the sole 
and only petitioner in the proceedings in said Corporation Court is 
Mary P. Cowie, who is the owner of one hundred shares of the cap¬ 
ital stock of said company; and that the laws of the State of Vir¬ 
ginia require a stockholder or stockholders owning at lea-^^t twenty 
five per cent, of the capital stock of a cor[Xjration to be parties to a 
proceedings to wind uj^ and dissolve a corporation. • .Vnd this 
71 defendant avers that the only i)urpose of the said Frederick P. 

Ru.s^ell, Receiver, in instituting these proceedings is to remove 
from the District of Columbia all the assets of the said The Towles- 
Schofield Company at the suit of one stockholder owning one hun¬ 
dred shares out of a total of six thousand. 

(8) And this defendant fuilher says that if the receiver of the 
Virginia Court ever had possession of the assets of the said The 
Tow’les-Schofield Company in the District of Columbia, which this 
defendant absolutely denies, that said possession has been abandoned 
and had been several months ago, ami that the rent of the premises 
w’herein said a.«sets were situated remained unpaid and the land¬ 
lord has now’ filed his claim in the bankruptcy court for the rent of 
said premises w hich has not been paid. 

And now’ this defendant having answered, he prays to be hence 
dismissed. 

W. H. TOWLES. 

I 

District of Columbia, ss: 

I, W. II. Tow les, being first duly sw orn, on oath depose and say: 
That I know’ the. contents of the foregoing answer by me subscribed; 
that the statements made therein upon personal know ledge are true, 
and those made upon information and belief I l>elieve to be true. 

W. H. TOWLES. 

Subscribed and sworn to before me this 29th day of March, 1913. 
[seal.] CHARLES, F. ROBERTS, 

Notary Public, D. C. 
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72 A7iswcr of R. B. 11. Lyon. 

Filed March dl, 1913. 
****** 

For the lloiiorahle .Justice holding said Court. 

dhe answer of the defendant K. 1C 11. Lyon to tlie rule to show 
cause herein respectfully represents: 

1. That this defendant was a creditor of the Towles-Schofield 
Conn)any, lncor]H)iate(l, and obtained a judgment against the said 
Towles-Scholield Company, in the Municii)al Court of the District 
of C'olumbia; that execution was had against the assets of said judg¬ 
ment debtor in the District of C(>Iumbia and cerhiin assets of the said 
judgment debtor were attached therein. Further an.^wering this de¬ 
fendant says that he is informed and believes and therefore avers 
that all the right title and interest and the right to the possession of 
all the as.<ets of the said Towles-Schofield Com]uuiv passed to the 
trustee in Hankrui)tcy of .slid Comjiany. 

2. That if the .slid Frederick P. Russell or his predecessors ever 
had })ossession of the assets of the rowles-Schofield Com})any in the 
District of Columbia, which this defendant neither admits nor denies, 
he is informed and believes and therefore avers that such possession 
if any there was, was subject t(> a lien for unpaid and overdue rent 
of the premises in which .-aid a.^^sets were located, and he further 
avers the landlord of the said ]»remises was about to file landlord 
and tenant proceedings in order that he might recover the po.sse.ssion 

of the said premi.xes and that since the adjudication of the 

73 .-^aid Towles-Schofield Company as bankrupt .<aid landlord has 
filed his claim for rent against the said Company in the 

P>ankruptcy Court of the l)istrict of Columbia. 

And this defendant having an.-wered such of the exigencies of 
this bill as he lielieves is nece'^.^ary, ])rays to be hence dismi.'^sed with 
his reasonable costs. 

R. B. H. LYON, 

Bv A. L. NRWMYER, Atft,. 

A. L. NEWMYER, 

Afforney for Defenfhnt. 


District of Columbia, ss: 

I, R. B. 11. Lvon, bv A. L. Newmver, /o’.v attornev on mv oath 
say that I have read the foregoing petition, ])y me subscribed and 
know the contents thereof; that the facts therein set fortli upon my 
personal knowledge are true, and tho.se stated therein upon infor¬ 
mation and belief, T believe to be true. 

A. L. NEWMYER, A try. 

VSubseribed and sworn to before me this 31 dav of March, 1913. 

J. R. YOUNG, erk, 

By F. E. CUNNINGHAM, 

Asa't CVk. 
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inswer of A. L. Newmyer. 
Filed March 81, 1918. 


For the Honorable Justice holding said Court. 

The Answer of the defendant Alvin L. Newniyer to the rule to 
show cause herein respectfully represents: 

1. That this defendant was the attorney for R. B. H. Lyons, a 
creditor of the Towles-Schofield Company, Incorporated, and that 
this defendant in the prosecution of a suit against the said Towles- 
Schofield Coni])any and on request of the said K. B. II. Lyon 
obtained a judgment against the said Towles-Schofield Company, in 
the Municipal Court of the District of Columhia; that execution 
was had against the assets of said judgment debtor in the District 
of Columhia and certain assets of the said judgment debtor were 
attached therein. Further answering this defendant says that he 
has no personal interest in the assets of the said Towles-Schofield 
Company, and he is informed and Ijelieves and therefore avers that 
all the right, title and interest and tlie right to the possession of all 
the a.ssets of the said Towles-Shofield Company passed to the tms- 
tee in Bankruptcy of said Company. 

2. That if the said Frederick P. Russell or his predecessors ever 
had possession of the assets of the Towles-Schofield Company in the 
District of Columbia, which this defendant neither admits or denies, 
he is informed and believes and therefore avers that such possession 

if any there was, was subject to a lien for unpaid and overdue 
75 rent of the premises in which said asvsets were located, and 
he further avers the landlord of the said premises was about 
to file landlord and tenant proceedings in order that he might 
recover the possession of said })remises and that since the adjudica¬ 
tion of said cor])oration as a bankrupt said landlord has filed his 
claim for rent against said estate in the bankruptcy court of the 
District of Columbia. That the personal assets of said corporation 
described in the original ]>etition of Frederick P. Russell have at 
all times been in the City of Washington. D. C., at the ])lace of busi¬ 
ness of said corporation, until same were seized by the Ignited States 
Marshal/ for the District of Columhia under and by virtue of the 
execution issued under the attachment proceedings mentioned in 
these proceedings. That neither Frederick P. Rusv^ell. as Receiver 
of said Towles-Schofield Co., nor his predecessor as Rocei\er of 
said corporation has had possession ot said assets in the State of 
ViTginia, nor has said coiporation, by any of its agents, had pos- 
ses.sion of said assets in the State of \ irginia. 

And this defendant now having answered such of exigencies of 
this bill as he believes is necessary, prays to be hence dismissed with 


his reasonable costs. 


ALVTN L. 


NEWMYER. 


SEABURY G. QUTNN, 

Attomei/ for Defendant. 


e—2598a 
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District of Columbia, ss: 

I, Alvin L. Newinver, on niv (Kith sav that I liave read the fore- 
going petition liy me subscribed and know the contents thereof; that 
the facts therein set forth upon my jiersonal knowledge are true, 
and those stated upon information and belief I believe to 
76 be true. 

ALVIN L. NEWMYER. 

Subscribed and sworn to before me this 81st day of March, 1913. 

J. R. YOUNd, CVk, 

By F. E. CUNNINGHAM, As/f CVh. 


Answer of Commercial National Bank. 

Filed March 31, 1913. 

Now comes The Commercial National Bank, of \Vashington, 
D. C., and for answer to the rule to show cause an intervening 
petition of Fred S. Swindell, Trustee, filed in the above cause on 
the 24th day of March, 1913, says: 

(1) That it is a cor|)oration duly organized and existing under 
the laws of the United States, and that The Towles-Schofield Com¬ 
pany Incorjiorated is indebted to this defendant in the sum of 
Three Hundred ($300) Dollars, with interest thereon from the 20th 
day of May, 1912, at the rate of six per cent per annum, said 
indebtedness being evidenced by the promissory note of said com¬ 
pany dated the 20th day of May, 1912. 

(2) That on, to wit, the 11th day of February, 1913, this 
defendant, together with Gordon R. Cowie and S. M. Frazier, as 
})etitioning creditors, and having provable claims in bankruptcy in 
excess of $500 against The Towles-Schofield Company, Inc., filed 

an involuntary’ petition of bankruptcy against said The 
77 Towles-Scliofield Company, Inc., in the Supreme Court of 
the District of Columbia, sitting as a Court of Bankruptcy, 
and that the said The Towles-Schofield Company, Inc., has been 
duly adjudicated a bankrupt and the case referred to W. M. Hallam, 
Esq., one of the Referees in Bankmptcy of said Court, and there¬ 
after, to wit, on the 13th day of March, 1913, the creditors of 
said bankrupt representing claims aggregating $5,003.35 out of a 
total indebtedne.«s of $6,256.00 owing by said bankrupt, held their 
first meeting at the ofRce of the said Referee, proved their .slid claims 
and elected Fred S. Swindell a.s Trustee of said bankru])t estate. 

(3) And this defendant avers and says that as the .«aid The 
Towles-Schofield Company, Inc., has I>een duly adjudicated a bank¬ 
rupt, as afore.^id, it is advised and believe^, ami therefore avers, 
that said bankruptcy proceedings take precedence over the proceed¬ 
ings in the Corporation Court of Alexandria City, Va., which pro¬ 
ceedings in said Corporation Court are in the nature of State Insolv¬ 
ency of Bankruptcy proceedings, and this defendant hereby ex- 
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presses its willingness that all the assets of every description in 
which said bankrupt may he interested, be turned over to the inter¬ 
vening petitioner as the Trustee in Bankruptcy representing the 
creditors of said bankrupt estate. 

(4) That in order for the proceedings in the said Corporation 
Court to he maintained even in that Court, the laws of the State 
of Virginia, as quoted in the petition of the said Frederick P. 
Russell, Receiver, filed in this cause, require that a stockholder or 
stockholders, ow-ing at least twenty-five (25%) of the capital stock 
of the corporation, must he parties to the petition in the insolvency, 
winding up and dissolution proceedings. 

78 And this defendant avers that Gordon R. Cowie, was 

one of the petitioners in said proceedings in said Corporation 
Court, which said petition represented that the three petitioners 
therein named owned more than twenty five (25%) per cent of the 
capital stock of said Towles-Schofield Company, to wit, that they 
owned 1527 shares out of a total of 6,000 shares; and that the said 
1527 shares ovmed by petitioners were held as follows; 


Frederick G. Cowie. 800 shares 

Gordon R. Cowie. 627 “ 

Marv P. Cowie. 100 “ 

c. 

Total. 1,527 “ 


and this defendant is informed and believes, and therefore avers, 
that the said Gordon R. Cowie has informed J. K. M. Norton, Esq., 
the attorney for said petitioners, including himself, and now the 
attorney of record of the said Frederick P. Russell, Receiver, in this 
cause, that he, the said Gordon R. Cowie was unwilling to be a party 
to the said proceedings in said Corporation Court, and he, the said 
Gordon R. Cowie joined in with this defendant and S. ^I. Frazier in 
the filing of the said involuntary petition of bankruptcy in the Su- 
])reme Court of the District of Columbia, and by reason of same the 
said Frederick P. Russell, Receiver, comes into this Court resting his 
right for relief on ]u*oceedings in said Corporation Court by parties 
owning less than the required twenty-five (25%) per cent, of the 
stock of the corporation, as required by the laws of the State of 
Virginia. 

And now this defendant having answered such of the exigencies 
of this petition as it believes is required, prays to be hence dismissed 
with its reasonable costs. 

THE COMMERCIAL NATIONAL BANK, 
By ASHTON E. CLAPHAM, Its President 

79 District of Columbia, ss: 

I. Ashton G. Clapham, being first duly sworn, on oath depose and 
say: That I have read the aforegoing answer he me subscribed and 
know the contents thereof; that the statements therein made as upon 
personal knowledge are true and those made upon information 
and belief I believe to be true. And I further depose that I am 
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President of llie CoiDiiieroial Notional Bank and have authority 
from said Bank to make and sign this answer in its behalf. 

ASHTON G. CLAPHAM. 


Subscribed tuid sworn to before me this 29th day of March, 
1913. 

[SE.-VL-] ALEXANDER R. VARELA, 

Notary Public, I). C. 


Demurrer. 

Filed March 31, 1913. 


The Demurrer of the Defendants Joset>h D. Sullivan and Aulick 
Palmer to the Bill of Comiilaiut in the Alxive Kntitled Cause. 

These defendants hy protestation, not confessing or acknowledg¬ 
ing all or any of the matters or things in said bill of coiujilaint con¬ 
tained to l>e true in such manner or form as the same are therein 
set forth and alleged, demur to said bill, and for cause of demurrer 
say: 

80 That it appears Ity the plaintiff's own showing by the 
said bill that he is not entitled to the relief praved hv the 

plaintiff against these defendants. 

.Did for further cause of demurrer say that the said bill ex¬ 
hibited against these defendants and against several other defend¬ 
ants to said bill have several and distinct and independent matters 
and cau.<es which have no relation to each other, and in which, 
or in the greater part of which these defendants are in no wav 
interested or concerned, and ought not to be implicated. 

And for further cause of demurrer, these defendants say that 
it a})pears by said bill that there are certain parties joined as parties 
defendant who are not proper ]>arties thereto, and against whom 

no allegation of fact is made by .slid bill entitling the plaintiff to 
anv relief. 

t. 

M herefore and for divers other good causes (»f demurrer appear¬ 
ing on the said bill these defendants demur thereto, and prav the 
.pidgment of tin.- honorable court whether they shall lie compelled 
to inake <in>vei to said bill, and jirav to be heiH'e dismi.'^sed with 
their reasonable costs in this behalf sustained. 

JOSEPH 1). SULLIVAN, 
Attorneu for the Ahove-numefi Defenrhiufs. 

I certify that the above is in my opinion well founded in law 

JOSEPH D. SULLIVAN. 

81 District of Columbia, ss: 

I, Jo.<eph I). Sullivan, on oath sav that 1 am one <'t the defend¬ 
ants, and attorney for the other, and that the above demurrer is not 
inter|)o.sed for delay, and is true in fact. 

JOSEPH D. SULLIVAN. 
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Siibs(*ril)ed and sworn to before me this 31st day of March, 1913. 

J. R. YOUNG, CVk, 

By F. E. CUNNINGHA]\I, 

Asiit Clerk. 

Motion. 

Filed March 31, 1913. 

J|c ♦ ♦ ♦ ♦ ♦ ♦ 

Now conies Fred S. Swindell, trustee in bankruptcy of the Towles- 
Schofield Coin[)any, corporation, and moves the Court to^pass an 
order herein, striking out all that part of the answer of Frederick 
V. Russell, receiver, to the intervening petition of Fred S. Swindell, 
trustee as aforesaid, that seeks to indirectly or collaterally attack 
the validity of the order of adjudication entered in hankru]>tc*y 
cause, entitled in re The Towles-Schofield Company, coriioration, 
Bankru])tcy No. 803, and also that part of the answer of the said 
RiLssell that seeks to deny the allegations of the orignial peition of 
the petitioning creditors in said bankruptcy cause. 

WOLF & COHEN, 

LEVI H. DAVID, 

Attornejis for Fred S. Sirindell, TruMee irt 
82 Bankruptcy of The Toudes-Schofield Company. 


Service of the foregoing is hereby acknowledged this 
of March. 1913. 


dav 


Attorney for FredeFck P. Ru.^seJl, Receiver. 


Motion. 

Filed March 31, 1913. 

Now eomes Fred S. Swindell, trustee in bankruptcy of the Towles 
SehoHeld Com])any. cor])oration, intervening petitioner herein, and 
moves the court for an order, requiring the said Frederick V. Russel 
to give security in this cause, for costs, he, the said Frederick P. 
Russell, beiug'a uon resident of the District of Columbia; the atli- 
davit of Fred S. Swindell is hereto annexed and hereby made a 
])art of this motion. 

WOLF COHEN. 

LEVI H. DAVID, 

Attorneys for Fred S. S'U'-indeU, Trustee in 

Bankruptcy of The Towles-Schofield Company. 

District of Columbia, To toil: 

1, Fred S. Swindell, on oath say that I am the trustee in bank- 
putcy of The Towles-Schofield Comi)any, corporation, inten^ening 
petitioner in this cause; that Frederick P. Russell, the original com- 
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plniiiant in this cati.se, i.s a resident of the City of Alexan- 

' f/s ^ ' H'ginia, luid is a non-resident of tlie District 

ot Columbia. 

FKED S. SWINDELL. 

Subscribed and sworn to liofore me tliis dlst day of Marcli, 1913. 

J. H. YOUNG, Clerk, 

Hy R. P. BELEW, dss’t Clerk. 

of Ma'ri'h 1913 '® ‘wknowledged this 31st day 

Plea. 

Filed April 28, 1913. 


riie defendant, the National Electrical Supply Company, by 
I>rotesfation not confessing or acknowledging all or any part of the 
matters and things in said Bill of Complaint mentioned to be true 
Ill such manner and form as the same are therein set forth and al- 
leged, does plead thereto, and for plea .«ays, that the said Frederick 
I . Russell, receiver of the Towles, Schofield Company, and the 
Idiuntiff Ill the above-entitled cause of action has no title to the 
ihattels therein set out. That on the •25th day of October, 1912, 
he Cor).oration Court of the City of Alexandria, in the chancer^ 
(ati.se then i>ending before it wherein Frederick G Cowie et al 
were plaintiffs and the Towles, Schofield Company, Vneimiorlited 
nas deftndant, being the .same cause referred to in the Bill of 
Complaint, .I K. M. Norton and Gardner L. Boothe were by 
( ecree of said court (Inly pa.ssed apjiointed commi.s.sioners 

con.or-ition Tb^T"^] c 1 "If la'rl'’® P''"Perty of the defendant 
tfiooi" ■ Company, both in the City of 

Ale.xandria. \ irginia, and in the City of Wa.shington, District of 

Columbia and were directed to .sell the same at public auction or 
prnate sale, and that by rea.son of said decree all the title right and 
interest in the Towles, Schofield Company were, so far as the Cor 
poration Court of the City of .Alexandria" had power to act in the 

for'fb^’ "f Norton and Gardner L. Boothe 

fl as aforesaid, all of which matter 
and things they aver to be tnie, and plead the same to said Bdl 

<nd ya\e .pidgment of the Court whether they ought to be com¬ 
pelled to make any further or other an.swer. 

NATIONAL ELECTRICAL SUPPLY CO. 

N. A\. WHITE, Trewiurer. * 

foiIndedt/laT'^-' 

JOSEPH D. SULLIVAN. 


47 


R. B. M. LYON LT AL. VS. FREDERICK P. RUSSELL, &C. 

District of Columbia, 

F. W. White, being first duly sworn says that he is the agent of 
the above-named defendant, and that the plea of the said defendant 
is not interposed for delay, and is true in fact. 

F. W. WHITE. 

Subscribed and sworn to before me this 24th day of April, 1913. 
[seal.] CHAS. 0. REED, 

Notary Public, D. C. 
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Demurrer to Plea. 


Filed May 6, 1913. 

^ afc 


The plaintiff, Frederick P. Russell, Receiver, etc., says that the 
plea filed in this cause by the National Electrical Supply Company 
is bad in substance. 

J. K. M. NORTON, 

Attorney for the Plaintiff, Frederick 

P. Russell, Receiver, etc. 


I hereby certify that in my opinion the foregoing demurrer is 
well founded in law and is not interposed for the purpose of delav. 

J. K. M. NORTON, 

Attorney for the Plaintiff, Fredenck 

Receiver, etc. 


State of Virginia, 

City of Alexandiia, To wit: 

Frederick P. Russell, being fii'st duly sworn, deposes and says that 
he is the plaintiff in the above entitled cause and that the foregoing 
and annexed demurrer is not interposed for the purpose of delay. 

P^REDERICK P. RUSSELL, 

Receiver, etc. 


Subscribed and sworn to 
1913. 


before me this 6th day of May, A. D. 

L. VIOLETT PROCTOR, 

Notary Public. 


86 Opinion. 

Filed Mav 9, 1913. 

V • 

The ruling heretofore made in this case was that the plaintiff 
(Russell, Receiver) took possession of the property here concerned 
more than four months previous to the adjudication in bankruptcy 
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of the Towles-Scliofield Co., and thal such possession was taken with 
the full consent, approval and ac(piicsc*ence of said Towles-Schofield 
Co. and consequently ot)crated as a conveyance or assignment by the 
Conn>any to the plaintiff, entitled the piaintiff to hold and defend 
said property. It was further held that the jurisdiction of the Vir¬ 
ginia Court over this property was not divested by an adjudication 
in bankruptcy more than four months thereafter. In sup})ort of its 
rulings the Court cited the following (“ises: Oliver v. Clarke, lOtJ Fed. 
40*2; Pickens v. Koy, LST V. S. 177, 180; In re Heckman, 140 Fed. 
859; In re Knight, 125 Fed. 35, 43’ 

The Trustee in Bankrn])tcy, Fred 8. Swindell has since inter¬ 
vened in this cause, and contends that a State Statute (Statute of 
A a.) relating to insolvency and providing for proceedings having 
the same object as the bankrupt act is inoperative, and that, con¬ 
sequently, Kussell, Keceiver, has n(> right to this i)roperty, even 
though the same was conveyed to him more than four months pre¬ 
vious to the adjudication in bankruptcy. 

It is, of cour.'^e, well settled that a State insolvency statute having 
the same object as the National bankriq)tcy statute is sus- 
87 pended by the latter, but it does not follow therefrom that 
an assignment by a debtor of all his proi)erty to be disposed 
of as prescribed by a State statute is invalid. On the contrary, such 
assignment can only l»e attack(‘d within the time prescribed by the 
National banknqRcy statute. In Hoese v. King, 108 U. S. 379, 
385-387 the Siq>renie Court (d* the United States said: 


“Undoubtedly the local statute was, from the date of the i)a.ssage 
of the Bankriqtt Act, inoperative in so far as it i)rovided for the 
discharge of the debtor from future liability to creditors who came 
in under the assignment and dainied to j)artici])ate in the distribu¬ 
tion of the proceeds of the assigned property. It is ecjually clear, 
we think, that the assignment by Locke of his entire property to be 
dis])osed of as ])rescribed by the statute of New Jersey, and there¬ 
fore independently of the bankruptcy court, constituted, itself, an 
act of bankruptcy, for which, ui»on the ])etition of a creditor filed 
in proper time, I^cke could have been adjudged {i bankrupt, and 
the pro]>erty wrested from his as.-ignees for administration in the 
bankruptcy court. * * * p,,,t they elected to lie by until after 

the expinition of the time within which the assignment could l)c 
attacked under the provisions (»f the bankiu|)t act.’^ 

Again in Randolph v. Scruggs. 190 U. S. 533, 530-537, the Su- 
]>reme Court said: 

“It is admitted that a general assignment for the benefit of cred¬ 
itors, made within four montlis from the filing of a petition 
88 in bankruptcy, is void as against the trustee in btinkruptcy, 
so far as it interferes with his administering the property 
assigned. This could not be denied. * * * 

The as.dgnment was not illegal. Tt was permitted by the law of 
the State, and cannot be taken to have been |)robibited by the bank¬ 
ruptcy law absolutely in every event, whether proceedings were in¬ 
stituted or not. In re Sievers, 91 Fed. 360; In re Romanow, 92 Fed, 
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610. It had no general fraudulent intent. It was voidable only 
in case bankruptcy proceedings should be begun. At the time when 
it was made the institution of such proceedings was unceilain. It 
seems to us that it would be hard and subtle construction to say, as 
seems to have been thought in Bartlett v. Bramhall, 3 Gray, 257, 
260, that when they were instituted they not only avoided the assign¬ 
ment but made it illegal by relation back to its date, when, if they 
had not been started, it would have remained perfectly good. No 
doubt the corporation had notice of the bankruptcy law, but it 
could not go into bankruptcy by voluntary petition, and there is 
no objection to a debtor’s distributing his property equally among 
his creditors of his own motion, if bankruptcy proceedings do not 
intervene. The view we take is that which has been taken by state 
decisions with reference to similar questions raised by creditors or 
under state insolvent laws.” 

In the case at bar, bankruptcy proceedings did not inter- 

89 vene within the four months’ period allowed by the National 
bankruptcy statute, and consequently the assignment or con¬ 
veyance is unaffected by the sub.^equent bankruptcy. It follows, 
therefore, that, even treating the voluntary act of the Towles-Scho- 
field Co. in turning over its a.^^sets to the Receiver as an act of bank¬ 
ruptcy, it would not change the situation, as such act occurred more 
than four months prior to the filing of the petition or the adjudica¬ 
tion in bankruptcy. 

While, as was said in Ilarbaugh v. Costello, 184 III. 110, 118— 
(cited by intervening petitioner) 

“It is manifest that Congress intended that all laws clothing the 
State courts with a special jurisdiction in insolvency matters should 
be superseded by the bankruptcy law. 

still Congress did not intend that the bankruptcy law could be 
invoked to undo what had already been lawfully accomplished more 
than four months prior to the filing of a petition in bankruptcy. 
The bankruptcy law places a limitation of four months next pre¬ 
ceding the filing of a petition in bankruptcy within which bank¬ 
ruptcy proceedings may be brought to set aside transactions which 
have taken place. Beyond that period bankruptcy proceedings can 
not reach 

The title of Russell, Receiver, to the property here in question 
became vested some seven months prior to the filing of the petition 
in bankruptcy, and therefore is good as against Swindell, the Trus¬ 
tee in Bankruptcy. 

For the reasons stated, the rule to show cause issued upon the 
intervening p>etition herein of Swindell, Trustee, is dis- 

90 charged. 

The motions of Swindell, Trustee, to strike out certain 
parts of answer to rule to show cause, and for security for costs, are 
overruled, and likewise the demurrer of Sullivan and Palmer to the 
original bill is overruled. 

TIIOS. H. ANDERSON, Jmfice. 


7_2698a 
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Replication. 

Filed June 2, 1913. 

♦ ♦ 3ft ♦ :)t j(c 

The intervening petitioner Fred 8. 8windell, Trustee, hereby joins 
issue with the respondents upon their answers to the rule issued on 
said intervening petition. 

LEVI II. DAVID, 

Attorney for Fred S. Swindell, TniMee. 

Sendee of foregoing hereby acknowledged this 2d dav of June, 
1913. 

J. K. xM. NORTON, 

Attorney for Frederick P. Hmsell, Receiver. 

91 Decree. 


Filed June 2, 1913. 

J|C 

Lpon consideration of the bill of complaint, the rule to show 
cause issued thereon February 14, 1913, and the answers filed to 
said rule, and also of the inten’ening j>etition filed herein by Fred 
S. Swindell, Trustee, the rule to show cause issued thereon Alarch 
24, 1913, the answers filed to said rule, the motion of Fred 8. Swin¬ 
dell, Trustee, to strike out parks of answer of the plaintiff, and the 
motion of 1 red 8. Swindell, Trustee, for security for costs from the 
plaintiff, and also of the demurrer of defendants Joseph D. Sullivan 
and Aulick Palmer to the bill of complaint, and of the plea of de¬ 
fendant National Electrical 8up])ly Company as to its sufficienev 
in point of law, and after argument of counsel for the respective 
parties. It is, by the Court, this 2nd day of June A. D. 1913, adjudged 
and ordered as follows: 

1. That the defendants R. B. II. Lyon and the National Electrical 
Supply Company, their attorneys and agents, be, and they are 
hereby, restrained and enjoined pendente lite from further prosecut¬ 
ing the attachment suits referred to and described in the bill of 
complaint and being numbered 20,991 and 21,115 in the Municipal 
Court; 

2 . That the rule to show cause issued upon the intervening peti¬ 
tion of Fred S. Swindell, Trustee, be, and it is hereby, discharged, 
and the motion of said Fred 8. Swindell, Trustee, to strike out parts 

of the answer of the plaintiff to said inteiwening [)etition be, 
92 and it is hereby, overruled; and further that the motion of 
said P>ed S. Swindell, Trustee, for security for costs be, and 
it is hereby, overruled; 

3. That tbe demurrer of defendants Joseph D. Sullivan and 
Aulick Palmer to the bill of complaint be, and it is hereby, oveav 
ruled; 

4. That the plea of defendant National Electrical Supply Com¬ 
pany be, and it is hereby, overruled for insufficiency in law. 
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And thereupon, and the Court being about to enter the foregoing 
as its decree, the defendants Joseph 1). Sullivan, in person, and 
Aulick Palmer, by bis counsel Joseph 1). Sullivan, in open Court, 

I elected to stand upon their demurrer and the defendant National 
Klectrical Supply Company elected to stand on its plea and the peti¬ 
tioner, Fred S. Swindell, Trustee filed his replication to the answers 
of the several res])ondents to his f>etition and the case being subrnitted 
to the Court for final hearing upon the issue made on said petition, 
it is further adjudged, ordered, and decreed that the foregoing in¬ 
junction be and it is made perpetual, and that the petition of Fred 
S. Swindell, be and it is dismissed, and that the defendant Aulick 
Palmer, Marshal, do turn over and restore to the plaintiff Frederick 
P. Russell the ])roperty attached in said two suits pending in the 
Municipal Court described in the bill of complaint, being numbered 

No. 20,091 and No. 21,115, Law. , . . 

Tt is further adjudged, ordered, and decreed that the plaintiti do 
recover his costs bv him in this suit expended against the defendant, 
R. R. TT. Lvon and the National Electrical Supply Com- 
O.S panv, except' the costs upon the petition of Fred S. Swindell, 
Trustee, and that the plaintiff do recover against the said 
Fred S. Swdndell, Tnistee, the costs by him expended upon said 
petition. From the foregoing decree the defendants R. B. H. Lyon, 
National Electrical Supply Co., a corporation, Wm. IT. Towles, 
Alvin Ti. Newmyer, Joseph D. Sullivan, and Aulick Palmer and the 
intervening petitioner Fred S. Swindell, as trustee in bankruptcy, 
note an appeal in open Court to the Court, of Appeals of the Dislrict 
of Columbia and the bond for costs upon said appeal is hereby fixed 
in the sum of $100.00, and the bond to operate as a supersedeas is 

herebv fixed in the sum of ($500.00), five hundred dollars. ^ 

TITOS. H. ANDERSON, Justice. 

Memorandum. 

June 18, 1913.—Supersedeas Bond on Appeal approved and filed. 


94 Assrigr)merits of Error on Behalf of Aulick Palmer, Joseph 
D. Sullivan and the National Electrical Supphi Co. 

Filed July 1, 1913. 

1. The Court erred in finding that Frederick P. Russell, Receiver, 
had title to the personal property described m the Bill 

2 The Court erred in refusing to dismiss the bill of complaint 
because the plaintiff had a plain, adequate and complete remedy at 

^^'3 The court erred in overruling the demurrer of the defendants 
Joseph D. Sullivan and Aulick Palmer, and the pleas of the Na¬ 
tional T'lectrical Supply Company. i • x-o? u ;i 

4. The Court erred in failing to find that the plaintiff had set up 

no equity in his bill of complaint. 
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5. That the court erred in refusing to find that the plaintiff had 
no title to the ])r()perty in controversy. 

d. That the Court erred in ordering the surrender of the property 
. t e . lai. al under tlie attacluuent suits. 

7. That the Court erred in refusing to dismiss the bill of complaint 
as to the defendant, .Tose])h 1). Sullivan, for the reason that there 
was nn allegation regarding him in sjiid Mill of Complaint which 
(*ould be the basis of anv decree against bim. 

JOSEPH D. SULLIVAN, 
Attorney for Defendants and P. P. 
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. 1 fisiyn to n fs of Error 


oti HehoJf of Fred S. Strindell, Trustee. 


Filed July 2, 1913. 

Tnten’ening petition of Fred S. Swindell, Trustee in bankruptcy 
of the Towles-Schofield Co., a cor])oration, says that the Supreme 
Court of the District of Columbia eiTed as follows: 

1 . Tn discharging the lules to show cause issued on his interven¬ 
ing petition. 

2. In refusing to grant his motion to strike out certain parts of the 
answer of Russell, Receiver, to said intervening petition. 

3. In overruling his motion to require Russell, Receiver, to give 
securitv for costs. 

4. In Tefusiug to hold that the Federal Bankruptcy Acts super¬ 
seded or suspended the operation of the insolvency statute of Vir¬ 
ginia, under which latter statute Russell claims to have been ap¬ 
pointed Receiver. 

5. In refusing to bold that the adjudication of the Towles-Scho-. 
field Co., a cor])oration, a bankrupt, by the Supreme Court of the 
District of Columbia, as a coiirt of l)ankruptcy, based upon acts of 
bankruptcy by said corporation, was paramount to any proceedings 
of the State Court of Virginia. 

t). Tn dismissing the inten’ening petition Swindell, Trustee. 

7. In holding, in effect, that the title to the property set 
90 out in the original bill of Russell, was in Russell, receiver. 

S. Tn not liolding that the Virginia proceedings relied 
upon in the original bill, were void. 

9. In holding, in effect, that Russell, receiver, had title to, and 
the legal [)ossession of, the personal property located in the District 
of Columbia, set out in Russell’s original bill. 

10. Tn not holding that the jurisdiction of the Bankruptcy Court 
was complete at the time of tlie adjudication of the Towles-Scho- 
field Company as a bankrupt. 

11. Tn ])er!nitting Russell, receiver, to collaterally attack the va¬ 
lidity of the adjudication in bankruptcy of said Towles-Schofield 
Company. 

12. Tn passing a final decree in the ca.se in view of the condition 
of the record. 

LEVI IT. DAVID, 

Attorney for Sidndell, Trustee. 
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Assign indents of Error on Behalf of Wm. H. Towles, Alvin L. New- 

rneyer and R. B. II. Lyon 

Filed July 2, 1913. 

1. The Court erred in finding that Frederick P. Russell, had title 
to the personal property described in the Bill of Complaint. 
97 2. The Court erred in passing a final decree in the cause. 

3 . The Court erred in refusing to find that the plaintiff 
had no title to the property in controversy. 

4. The Court emd in ordering the United States Marshal to sur¬ 
render to the plaintiff the property taken under the attachment 
suits. 

ALVIN L. NEWMYER, 

Ally for R. B. H. Lyon. 

WM. n. TOWLES. 

ALVIN L. NEWMYER, p. p. 


Designation of Record. 

Filed July 2, 1913. 

:|C 5|c ‘ ♦ * * * 

The Clerk of the Court will please include the following papers 
in the above case, on a])peal to the Court of Appeals, in the tran¬ 
script of record: 

1. Original bill and exhibits of Frederick P. Russell, Receiver, 
filed Febniary 14, 1913. 

2. Memorandum: Sendee of process, Febniary 15, 1913, on de¬ 
fendants R. B. 11. Lvon, William 11. Towles, A. L. Newmyer, Joseph 
I). Sullivan, Aulick Palmer, U. S. Marshal, and on National Elec¬ 
trical Supply Company, a corporation, on March 24, 1913. 

3. Rule to show cause issued February 14, 1913, on original bill 

of Russell, Receiver. 

98 4. Answers of defendants Lyon, Towles, Newmyer, and 

Sullivan, filed February 28. 1913, and of defendant Palmer, 

filed February 27, 1913. . 

5. Order passed February 26, 1913, granting leave to Commercial 

National Bank to intervene and the intervening petition of Commer¬ 
cial National Bank. , , xn 

6 . Answer of Commercial National Bank, filed February 26, 

191*3. 

'7. Opinion of court, filed ^larch 21, 1913. 

8 . Order dated March 24, 1913, granting leave to Fred S. Swin¬ 
dell, trustee in bankruptcy, to intervene. 

9. Intervening petition of Swindell, trustee, March 24, 1913. 

10. Rule to show cause against Russell, Receiver, et al.. on petition 
of Swindell, Trustee, March 24, 1913. 

11. Memorandum: Respondents named in rule on petition of 
Swindell, Trustee, acknowledged sendee of said rule. 
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1*2. .Vnswei's of respondents Towles, Lyon, Newmyer and Com- 
nierelal National Hank, March 31, l0l3; and answer of Russell, 
Receiver, March 26, 1913. 

13. Demurrer of Anlick Palmer and J. 1). Sullivan to orminal 
bill oi Russell, Receiver, March 31, 1913. 

14. Motion of Swindell to strike out parts of answer of Russell, 
Receiver, .March 31, 1913. 

lo. Motion of Swindell for security for costs, March 31, 1913. 

16. 1 lea of National Llectrical Supply Company to original hill 
of Rus'^11, Received, April 28, 1913. 

Demurrer of Russell, Receiver, to strike out plea of 
National Llectrical Supply Com{>any; motion of Russell to 
strike out said plea. May 6, 1913. 

18. Opinion of Court, Alay 9, 1913. 

19. Re])lication of Swindell, Trustee, June 2, 1913. 

20. Final decree, June 2, 1913. 

21. Memorandum: Su})ersedeas bond of appellants Lyon, Na- 
Uonal Electrical Supply Comj)anv, a corporation, Towles, Newmyer 
Sullivan, Palmer, V. S. Marshal and Swindell, Trustee in Bank- 
ru})tcv. with coiporate surety, approved and filed. 

22. Assignments of error bv appellants. 

23. This designation. 

LEVI 11. DAVID, 

Aftorneji for \%windeU, Trustee. 

A. L. NEWMYER, 

Aftornet! for .1. L. Xeu'myer and R. B. 11. Lyon. 

T. D. SULLIVAN, 

Attorney for Anlick Palmer, J. D. Sullivan 

and Xational Electncal Supply Company. 
WM. H. TOWLES. 

Service (if the foregoing designation, together with a carbon copy 
thereof, is hereby acknowledged this 30th dav of June, 1913 

J. K. M. NORTON, * 

Attorney for Frederick P. Russell, Receiver. 

Memorandum. 

A transcript of record extended from 

day to day, to and including, September 20, 191^. 


100 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 

foregoing pages nninhered from 
1 to 99, both inclusive, to be a true and correct transcript of tlie 
record accorfing t(i directions of counsel herein filed, copy of which 
IS made part of this transcript, in cause No. 31,618 In Equity, 
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wherein Frederick P. Russell, Receiver, &c. is Plaintiff and R. B. 
H. Lyon et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 11th day of September, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover; District of Columbia Supreme Court. No. 
2598. R. B. II. Lyon, et al, appellants, ys. Frederick P. Russellj 
&c. Court of Appeals, District of Columbia. Filed Sep. 12, 1913. 
Henry W. Hodges, clerk. 
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October Term, 1913. 

No. 2598. 


R. B. H. Lyon, et al., Appellants. 


vs. 

Frederick P. Russell, Receiver of the Tovvles-Sco- 

FiELD Company, Appellee 


BRIEF FOR APPELLANTS, NATIONAL ELECTRI¬ 
CAL SUPPLY CO., R. H. B. LYON, AULICK PAL¬ 
MER, JOSEPH D. SULLIVAN AND ALVIN L. 
NEWMEYER. 


Statement of Facts. 

The Towles-Scofield Company, a corporation existing 
under the laws of the State of Virginia, occupied the build- 
in" No. 1530 Pennsvlvania Avenue, Southeast. Washington, 
D. C.. as a manufacturing plant for a flash-light photo¬ 
graphic device. They had the building fitted up with of¬ 
fice furniture, and the necessary machinery for the manu- 
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facture of the patented articles which they had put upon 
the market. Upon application of some stockholders to the 
Corporation Court of the City of Alexandria, a receiver 
was appointed for the Towles-Scofield Company by that 
court (R., p. 13). 

That receiver never applied for authority to take posses¬ 
sion of the assets of the corporation within the District 
of Columbia, nor was any ancillary appointment made in 
the District of Columbia, nor bond given within this juris¬ 
diction for the protection of local creditors. 

The only specific act of possession alleged in the Bill 
of Complaint is the payment of rent upon the building 
occupied in Washington. The bill sets out that nine-tenths 
of all the creditors of the Towles-Scofield Company were 
residents of the District of Columbia (R., p. 5), and dis¬ 
closes the purpose on the part of the receiver to dispose 
of all the property of the Towles-Scofield Company, and 
withdraw the assets to Alexandria for administration. 

The National Electrical Supply Company, engaged in the 
sale of machinery and electrical apparatus and sup¬ 
plies at 1330 New York Avenue, Northwest, in the City 
of Washington, being a creditor of the Towles-Scofield 
Company, caused an attachment to be issued against the 
assets of the Towles-Scofield Company in the District of 
Columbia, on the ground that the Towles-Scofield Com¬ 
pany was a foreign corporation, and such attachment was 
levied upon a portion of the property of the Towles-Sco¬ 
field Company as set out on the eighth paragraph of the 
Bill of Complaint. The appellant Lyon also took prop¬ 
erty under an attachment. 

When the Bill of Complaint was filed, the National 
Electrical Supply Company, their attorney, Joseph D. Sulli¬ 
van, Aulick Palmer, and numerous others were joined as 
defendants. The defendants, Joseph D. Sullivan and Au- 


lick Palmer, answered the rule to show cause, and demurred 
to the Bill. The defendant, National Electrical Supply 
Company, filed a plea to said Bill setting up the fact that 
Frederick P. Russell, receiver, had no title to the chattels, 
and that the Corporation Court of Alexandria had ap¬ 
pointed J. K. M. Norton and Gardner L. Boothe. Commis¬ 
sioners, for the purpose of selling the property of the 
Towles-Scofield Company, their appointment vesting in 
them whatever title the Virginia Court could confer in the 
premises. The defendants Lyon and Newmeyer filed an¬ 
swers. 

Assignment of Errors. 

1. The court erred in finding that Frederick P. Russell, 
Receiver, had title to the personal property described in 
the Bill of Complaint. 

2. The court erred in refusing to dismiss the bill of com¬ 
plaint because the plaintiff had a plain, adequate, and com¬ 
plete remedy at law. 

3 . The court erred in over-ruling the demur of the de¬ 
fendants Joseph L). Sullivan and Aulick Palmer, and the 
plea of the National Electrical Supply Company. 

4. The court erred in failing to find that the plaintiff 
had set up no equity in his bill of complaint. 

5. The court erred in refusing to find that the plaintiff 
had no title to the property in controversy. 

6 . The court erred in ordering the surrender of the 
pj-Qp 0 i-^y taken bv the Atarshal under the attachment suits. 

7. The court erred in refusing to dismiss the bill of 
complaint as to the defendants Joseph D. SulHvan and 
Alvin I^. Newmeyer, for the reason that there was no alle¬ 
gation regarding them in said bill of complaint which could 
be the basis of any decree against them. 

8 . The court erred in permitting a receiver from a for- 
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eign jurisdiction to maintain a suit for chattels in this 
jurisdiction which had been attached by local creditors. 

Argument. 

Ihe rule as to the authority of a receiver appointed by 
a couit of a foreign jurisdiction was settled by the Su¬ 
preme Court of the United States in the case between 
Bootli^ and Clark, 1 7 Howard, 322. The court there 
said, “He has no extra-territorial power of official action; 
none which the court appointing him can confer, with 
authority to enable him to go into a foreign jurisdiction to 
take possession of the debtor's property; none which can 
gi\e him, upon the principle of comity, a privilege to sue 
in a foreign court or another jurisdiction as the judg¬ 
ment creditor himself might have done, where his debtor 
may be amenable to the tribunal which the creditor may 
seek.” Again in the same case, “If he seeks to be recog¬ 
nized in anodier jurisdiction, it is to take the fund there 
out of it. without such court having any control of his 
subsequent action in respect to it, and without his having 
e\en official power to give security to the court, the aid of 

which he seeks, for his faithful conduct and official ac- 
countability.” 

yir. Justice Day, in Great Western Milling Company 
\s. Harris, 198 United States, 561, commenting upon the 
case of Booth vs. Clark said, “The ground of this conclu¬ 
sion is that every jurisdiction in which it is sought, by 
means of a receiver, to subject property to the control of 
the court, has the right and power to determine for itself 
who the receiver shall l>e, and to make such distribution 
of the funds realized within its own jurisdiction as will 
protect the rights of local parties interested therein, and 
not permit a foreign court to prejudice the rights of local 
creditors by removing the assets from the local jurisdic- 
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tion without an order of the court, or its approval a^ 
to the officer who shall act in the holding and distribu¬ 
tion of the property recovered.” 

The authority of this case has never been questioned, 
nor is the case of Jenkins vs. Purcell, 29 Appeals, D. C., 
209, in conflict. In that case the court said, “He came 
here vested with the local custody and control of the 
property that concededly passed to him within the juris¬ 
diction of his appointment.” 

The case of Carnegie Trust Company vs. Union Sav¬ 
ings Bank, 37 Appeals, 548 is also in point. In the latter 
case a promissory note payable in the City of New York 
came into the possession of the Superintendent of Banks 
within New York State. This court said, “While it is 
true that the receiver appointed in one State for an insol¬ 
vent corporation has no title as such to property located 
in another State, the rule does not apply in the present 
case, for the reason that this note, as above pointed out, 
having come into the possession of the Superintendent, 
and having been due and payable within his jurisdiction 
was in law, property located within his jurisdiction, and 
not in any proper sense in this. The receiver having ob¬ 
tained rightful possession of this property, we will, for the 
reason announced in Jenkins vs. Purcell, respect his title 
to it here.” 

In both the Purcell and the Carnegie Trust Company 
cases, authorities are cited which fully sustain the position 
of the court, but which do not, in any way, shake the 
authority of Booth vs. Clark, nor do they establish a rule 
that a receiver can obtain title to property outside of the 
jurisdiction which appointed him, by merely taking pos¬ 
session thereof. Nor is the rule changed by the cases of 
Barley vs. Gittings, 15 Appeals, 427, and Howard vs. 
Railway Company, 11 Appeals, 300, in which the authority 
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of receivers appointed by a foreij:,^n court is discussed. In 
the latter case this court said: 

N’otwitlistanding, then, the appointment of the re¬ 
ceiver, the defendant remained in existence as a cor¬ 
poration, not only here, hut in the State of its crea¬ 
tion also; and although it may have admitted the Vir¬ 
ginia receiver into the occupation of its office in the 
District, it does not follow necessarily that it aban¬ 
doned its property, ceased its corporate business en¬ 
tirely, discharged its former agent and left the Dis¬ 
trict. The mere employment of the defendant’s gen¬ 
eral agent by the receiver did not of itself operate his 
discharge from its representation. There is nothing 
irreconcilable in his service of both the defendant and 
the receiver, and there was nothing to prevent them 
from co-operating, if they saw proper, in the manage¬ 
ment of the business. R. Co. vs. Brown, 17 Wall. 
44a-450; P. R. Co. vs. Jones, 155 U. S., 333; 350.” 

The theory of the law is that the receiver is the arm of 
the court which appoints him. He has no authority to do 
anything which the court creating him does not authorize 
and direct him to do. As the process of the court does 
not run outside of its territorial limits, the receiver when 
acting outside of the jurisdiction of the court, acts with¬ 
out official character, and as an individual, except so far 
as courts through comity will recognize him. Those at 
whose instance he was appointed have the power to call 
for the exercise of that comity by applying to the court 
in the locality in which he desires to be recognized for an 
auxiliary appointment. He then becomes the officer of 

that court, and property taken by him is to be regarded as 
in enstodia legis. 

But where, as in the case at bar, they fail to avail them¬ 
selves of the power of the local court, but ignore it, and 
the receiver seeks to remove property or the proceeds of 
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sale of property from the location in which he finds it, 
without notice to local creditors, and without regard to 
their rights, he takes the risk of having his right to the 
property, which he proposes to remove to a foreign juris¬ 
diction, challenged by such creditors, and upon their ques¬ 
tioning his right, he is without standing in the local juris- 
. diction. 

It is our contention that this risk was deliberately taken 
pursuant to a scheme of administration of this property dis¬ 
closed by the pleadings in the Alexandria Court, in which 
Norton and Crounse appear for both plaintiffs and defend¬ 
ants, and that there was no intention of permitting the 
local creditors to have any voice in the case so far as local 
assets were concerned, but the whole were to be drawn 
into the Alexandria Court, regardless of the fact that nine- 
tenths of the creditors were in the District of Columbia. 

The learned justice in the lower court found a distinc¬ 
tion between this case and that of Booth vs. Clark, and 
other similar cases, in the fact that the receiver took pos¬ 
session of the personal property, which he held equivalent 
to a convevance. While it undoubtedly is the law, that 
an infcnfion to convey coupled with the delivery of posses¬ 
sion will pass title to personal property, there is no ground 
for the contention that mere possession is equivalent to 
title. 

The facts in this case negative any intention to convey 
title. The most favorable interpretation which can be put 
upon the allegations of the bill of complaint, shows that 
the receiver claims no title to this property, but merely 
acted as a caretaker or custodian. There is nothing from 
which it can be assumed that the corporation had abandoned 
its property, or transferred it to the receiver, or that he 
had done any act in relation to it, in any capacity other 
than as the agent of the corporation. Having no author- 
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ity to act as receiver in the District of Columbia, can it 
not be assumed that liis payment of rent upon the premises 
occupied by the corporation was as the agent of the cor¬ 
poration, and not in the character of an adverse claimant 
to the title of the property of the corporation? The re¬ 
ceiver, who was the appointee of the Virginia Court, at the 
instance of the stockholders on one hand, and the Towles- 
Scotield Company on the other, were not acting at arms’ 
length, and where the rights of third persons are affected 
by their acts, those acts are not to be given a broad con¬ 
struction, nor will they conclude such third persons. So 
far as local creditors are concerned, at least, no title to the 
property in this jurisdiction could pass by merely admit¬ 
ting the receiver to possession of the assets in the District 
of Columbia. 

The case of Oliver vs. Clark, 106 Fed. Rep., 402, cited 
in the opinion of the court, is in no way similar to the 
case here. 

In that case, Clark, the receiv'^er of a building associa¬ 
tion, appointed by a foreign court, received a deed to real 
estate from the owner thereof, and undertook to establish 
through the Texas courts his legal title, as against the 
tnvner of the er|uity of redemption in the same property. 

On the (ither hand the very point in controversy here has 
been decided by courts of high authority. 

In the case of O’Callaghan vs. Kling, 37 Hun 483; a re¬ 
ceiver was appointed by the courts of New York for a part¬ 
nership, having assets both in that State and Pennsylvania. 
One of the partners delivered to the receiver the property 
in Pennsylvania. Subse(|uently creditors in Pennsylvania 
attached the same ])roperty. In a proceeding in the New 
York courts to punish for contempt, the court said: 
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"‘But it appears without dispute that the plaintiff 
O’Callaghan delivered the property into the posses¬ 
sion of the receiver voluntarily for the purpose of hav¬ 
ing the same applied as assets of the firm to the benefit 
of its creditors. This act, we think, was lawful and 
valid as between him and the receiver, and under it 
the receiver was entitled to take and hold possession 
of the property as against the plaintiff, who had thus 
voluntarily put the same into his possession. But 
that act could have no conclusive force upon the ques¬ 
tion of the rights of the Pennsylvania creditors. They 
would, we think, still have the right to attach the 
property and hold the same, notwithstanding the re¬ 
ceiver’s possession, so long as they remained within 
the jurisdiction of the courts of that State, and a levy 
thereon upon execution issued upon a valid judgment 
by such courts would give a superior lien to any pos¬ 
sessed by the receiver under the order of appointment 
here, and the delivery of possession by O’Callaghan.” 

In Illinois, although the foreign receiver had taken pos¬ 
session of the property, the attaching domestic creditor was 
allowed to recover the full amount of his claim. Corn Ex¬ 
change Bank vs. Rockwell. 58 Til. App., 506. 

See also, McClure vs. Campbell, 71 Wis., 357; Trust Co. 
vs. Dodd, 173 U. S., 629. 

The bill is completely without equity. If the plaintiff 
believed himeslf to have been injured by the attachment of 
his property, he had a plain, adequate, and complete remedy 
to recover damages. 

Furthermore, so far as the defendant, Joseph D. Sulli¬ 
van, and the defendant. Alvin L. Newmeyer are concerned, 
the bill should be dismissed. No allegations are made con¬ 
cerning them save that they are the attorneys for the Na¬ 
tional Electrical Supply Company, and R. B. H. Lyon re- 





spectively: surely an insufficient allegation to justify any 
relief against them of itself. 

It is respectfully submitted that it is against equity, and 
good conscience to make an attorney at law a party to a suit 
where there is no allegation of fact against him, and no 
prayer for relief is made. Such a practice would involve 
attorneys continually in litigation, to the great detriment of 
their clients, and their own business, and the destruction 
of the independence of the bar. 

In the case of Campbell vs. Brown, 2 Woods, 350, it 
was said: “It is a ^i^eneral rule that attorneys at law in the 
exercise of their proper functions as such are not liable for 
their acts when performed in good faith, and for the hon¬ 
est purpose of protecting the interest of their clients. The 
public interest demands this. If attorneys cannot act and 
advise freely without constant fear of being harassed by 
suits at law, parties could not obtain their legal rights. If 
not free to advise and defend those who seek their aid, 
the laws are made in vain. Injustice and oppression would 
rule highhanded in the land. The untrammeled freedom, 
and zeal, no less than the learning and ability of the mem¬ 
bers of the legal profession are necessary to make them 
what they really are, the great bodyguard of men’s rights 
in society. It is as necessary to public weal that they 
should be privileged from molestation by actions and suits 
in the courageous performance of their duty, as it is that 
the representatives of the people in the legislature, or the 
judges of the courts, should be thus privileged.” 

To the same effect are the cases of Peck vs. Chauteau, 91 
Mo., 138; Ford vs. Williams, 13 N. Y., 577. 

Respectfully submitted, 

Joseph D. Sullivan, 

Alvin L. Newmeyer, 
Attorneys for Appellants. 
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IN THE 

COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA. 

t 

-o- 

October Term, 1913 
No. 2598. 

-o- 

R. B. H. Lyon, et al, Appellants 

V. 

Frederick P. Russell, Receiver, etc., Appellee. 

-o- 

BRIEF FOR APPELLEE. 

-o- 

STATEMENT OF THE CASfe. 

On the 28th day of June, 1912, by proceedings regularly 
had in the Corporation Court of the City of Alexandria, 
Virginia, which had jurisdiction over the Towles-Schofield 

iiTi’fVi ifc pri’nrip.o1 flffjff itn colrl ri'fy 

Co., Inc., a Corporation incorporated under the laws of 
Jiy-the-Iaws-of- said State,^a Receiver was appointed of all 
the assets of the said Corporation, after due service of 
process. (P. R. 13). 

The proceedings were under a Virginia Statute which 
allowed stockholders, holding one-fourth of all the Capital 
Stock, to file a bill for the winding up and dissolution of 
Corporations, under certain circumstances. (For Statute 
see P. R. 2). 
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1 he plaintiffs in said proceedings were Frederick G. 
Cowie, Gordon R. Cowie, and Mary P. Cowie, holding 
over one-fourth of the Capital Stock, and the defendants 
were the CorjxDration and all of the other stockholders. 

1 he assets of the Corporation consisted of the usual books 
and ])ai)ers of a Corporation and certain patent rights and 
applications for patents, the original of all of which were 
filed in the Corporation Court of the City of Alexandria, 
\'irginia, in said proceedings, (P. R. 37) and some ma¬ 
chinery used in making the patented articles, office furni¬ 
ture, and partly completed patented articles, in a building 
Xo. 1530 Pennsylvania Ave., S. E., Washington, D. C. 

Tlie Receiver, immediately after his appointment, took 
IX)ssession of the said building and said personal property 
therein, with the full consent, approval, and accpiiescence 
of said Corjx)ration, and kept and maintained ix)ssession 
thereof and paid the rent of the building from June 28, 

1912, until the latter part of January or early part of Feb¬ 
ruary, 1913, a period of at least sez'cn months. (P. R. 35). 

The patent rights and personal items in No. 1530 Penn. 
Ave., S. E., that were in the full possession of the Receiver, 
were sold in said proceedings, pending in the Corporation 
Court of the City of Alexandria, Va., for the sum of five 
thousand dollars. (P. R. 5). 

In the latter part of January, or early part of February 

1913, at least seven months after the Receiver had been in 
undisputed possession, the Appellants, R. B. H. Lyon and 
National Electrical Supply Company, in separate proceed¬ 
ings, in the Municipal Court, attached, as creditors, the per¬ 
sonal effects in No. 1530 Penn. Ave., S. E., and the Marshal 
seized possession thereof. 

Thereupon, the Receiver, who is the Appellee, obtained 




permission from the Supreme Court of the District of Col¬ 
umbia, to set up, by original suit or intervention, any rights 
he might have in any assets of the said Corporation in the 
District of Columbia “to the same extent as if he had been 
appointed Receiver or Ancillary Receiver for said Corpora¬ 
tion in the District of Columbia.” (P. R. 16). 

Pursuant to this permission. Appellee, who will be here¬ 
after mentioned as Receiver, on February 14, 1913, filed 
his bill of complaint against Appellants R. B. H. Lyon and 
his attorney, Alvin S. Newmeyer; National Klectrical Sup¬ 
ply Company, Inc., and its attorney, Joseph D. Sullivan; 
Aulick Palmer, Marshal of the District of Columbia, arid 
Wm. H. Towles; setting up, in extcnso, the above facts, 
and praying for a rule against them to show cause why they 
should not be enjoined from further prosecuting the at¬ 
tachment suits, and that they be required to restore to the 
plaintiff the attached property, and that, on the final hear¬ 
ing, the possession of the plaintiff should l)e confirmed to the 
said i^ersonal effects in No. 1530 Penn. Ave., S. E. (P. R- 
1 - 6 ). 

( p 

Aulick Palmer, Marshal, answered the rule and bdl Feb¬ 
ruary 27, 1913. (P. R. 21). He rested his defense entirely 
uixtn the bankruptcy proceedings, hereafter referred to, 
claiming that the trustee in bankruptcy was entitled to the 
said personal effects. 

R. B. H. Lyon answered the Rule February 28, 1913. 
(P. R. 22). He disclaimed any “right, title or interest” in 
the property, and asserted the trustee in Bankruptcy was 

entitled. 

Wm. H. Towles, who was really an unnecessary party, 
answered the Rule and Bill February 28, 1913. (P. R. 23). 

He makes some collateral criticism of the Virginia pro- 
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ceeding, and then says “The Receiver appointed by the said 
Virginia Court had not exercised dominion over the assets 

of the said Corporation in the District of Columbia,” and, 
inferentially, relies upon the bankruptcy proceedings. 

Alvin L. Nevvmyer, Attorney for R. B. H. Lyon, answers 
the Rule February 28, 1913. (P. R. 25). 

He disclaims any personal interest, and relies upon the 
bankruptcy proceedings. 

Joseph D. Sullivan, Attorney for National Electric Supply 
Company answers the Rule February 28, 1913. (P. R. 26). 
He disclaims any j^ersonal interest, and relies upon the 
bankruptcy proceedings. 

The Commercial National Bank intervened and answered 
the Rule and Bill and relied entirely upon the bankruptcy 
proceedings. It was not appealed. 

The Towels-Schofield Company was adjudicated Bank¬ 
rupt February 25, 1913, more than seven months after the 
Receiver had taken possession of its personal movable ef¬ 
fects in the District of Columbia, with its “full consent, 
approval, and acquiescence.” 

Thus, the Receiver based his right to the personal effects 
uf)on the fact that he had taken possession, “with the full 
consent, approval, and acquiescence” of the Corporation; 
and had ever since paid the rent of the building containing 
them, and that more than four months having elapsed, the 
bankruptcy proceedings could have no effect. 

The Appellants, on the other hand, claimed that iqxDn 
the adjudication of Bankruptcy, the title passed to the 
trustee, appointed in those proceedings. There was no 
dispute as to facts, for the statement of Towles, in his 
answer, that the Receiver “had not exercised dominion 
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over the assets of the said Corporation in the District of 
Columbia” was a very indefinite expression, a mere conclu¬ 
sion of law, at most only his view of what constituted “exer¬ 
cising dominion;” and was, certainly, not a denial of the 
Receiver’s positive statement in the bill, that he had taken 
possession, “with full consent, approval and acquiesence” of 
the Corporation. 

The issue, as presented to the Court, was thus clearly and 
sharply defined, and was left solely between the Receiver 
and Trustee in Bankruptcy. 

On March 21, 1913, Justice Anderson filed his opinion 
(P. R. 29) holding that the taking possession of the personal 
effects, with the consent and approval of the Corporation, 
was the same as a conveyance by it; as “personal property 
does not require anything more than mere delivery of pos¬ 
session to effect a conveyance of the same,” and that as 
more than four months had elapsed since the Virginia Court 
took jurisdiction and the Receiver took possession; no 
bankruptcy proceeding could have any effect, the bank¬ 
ruptcy act, (Sec. 67) only applying to matters occurring 
within four months. 

The opinion concluded, “an order will be entered re¬ 
straining the defendants as prayed, and requiring the prop¬ 
erty in question to be restored to the possession of the 
plaintiff.” 

After the opinion was filed, but before any decree was 
entered, to wit, on March 24, 1913, Appellant, Fred S* 
Swindell, who had been elected trustee in the bankruptcy 
proceedings, obtained leave and filed his intervening peti¬ 
tion, claiming all the assets of the Corporation, including 
the items in question, by virtue of the bankruptcy pro¬ 
ceedings. 

The prayers of the petition were: 
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1. —That the Receiver turn over to the Trustee in Bank¬ 

ruptcy all the assets of the Corporation including the 
books, letters patent, etc. 

2. That the original bill filed by the Receiver, and the Rule 

issued thereon be dismissed. 

3. —That a rule be issued against the Receiver, the defend- 

anf'to the original bill, and the Commercial National 
Bank, intervening petitioners, to show cause why 
all the assets of the Corporation should not be de¬ 
livered to the Trustee in Bankruptcy. 

On March 26th, the Receiver answered the petition, (P. 
R. 35) reiterating his claim to the personal eflfects in No. 
1530 Penn. Avenue, S. E., as set out in his bill of com¬ 
plaint; and stating that all the books and papers, patent 
rights and applications were filed in the Corporation Court 
of the City of Alexandria, and that he had no control over 
them. 

The answer also called attention to the fact that Gordon 
R. Cowie, at whose instance, as one of the Plaintiffs, the 
Virginia proceedings were instituted, in which the Re¬ 
ceiver was appointed, was one of the creditors who started 
the bankruptcy proceedings. The original bill of com¬ 
plaint was made a part of the answer. 

On March 31st, Wm. H. Towles answered concurring 
in the Trustee’s claim. 

On March 31st, R. B. H. Lyon answered concurring in 
the Trustee’s claim. 

On March 31st, A. L. Newmyer answered concurring 
in the Trustee’s claim. 

On March 31st, the Commercial National Bank answered 
concurring in.the Trustee’s claim. 
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On March 31st, Joseph D. Sullivan and Aulick Palmer 
filed a demurrer to the original bill. 

On March 31st, the Trustee in Bankruptcy moved to 
strike out a part of the answer of the Receiver on the ground 
that it attempted to collaterally attack the validity of the 
bankruptcy porceedings. 

On April 28th, the National Electrical Supply Company 
filed a plea to the original bill of complaint, that 
because the Corporation Court of the City of Alexandria, 
Virginia, in the proceedings therein pending, had appointed 
commissioners to sell the property that this took away the 
title of the Receiver to it; on May 6th the Receiver demur¬ 
red to the plea. 

The demurrer was sustained and no error is assigned as 
to that. 

On May 9th, Justice Anderson rendered his opinion con¬ 
firming the right of the Receiver. 

And on June 2nd the decree was entered in favor of the 
Receiver, from which this appeal is taken. 

That decree confirmed the Receiver’s right and directed 
the Marshal to restore the property to him. 

ARGUMENT. 

The main question, indeed the only real question, is who 
was entitled to the property—the Receiver or the Trustee in 
Bankruptcy ? 

We will take up the points in the brief for Swindell, 
Trustee, first;'and then matters raised in the brief for the 
other Appellants. 
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SWINDELL, TRUSTEE, BRIEF. ' 

I 

Assignments of Error 1, 2, and 3, are based on the 
theory that the Bankruptcy act of 1898 takes precedance 
over the Virginia Statute by virtue of which the Receiver 
was api)ointed. 

The Virginia Statute was not an insolvency Statute. Its 
purjKise was to give stockholders a speedy remedy for the 
winding up and dissolving of Corporations when the prin¬ 
cipal purpose for which it was formed had failed, etc. It 
is true that one of the grounds for winding it up was in- 
solvciKv, but there were other grounds therein for disso¬ 
lution, and it was purely a stockholders’ remedy for disso¬ 
lution, the distribution of assets being a mere necessary 
incident. 

For four months after the apix>intment of the Receiver 
Bankruptcy proceedings might have been taken; and if 
we treat the voluntary act of the Towles-Schofield Com¬ 
pany in turning over its assets to the Receiver as an act 
of bankruptcy, the machinery of the Bankruptcy Court 
might have been started within four months therafter; but 
after the lapse of four months, the bankruptcy act could 
not be invoked. 

I'he language is explicit that action must be taken within 
four months after the act of bankruptcy. Certainly Con¬ 
gress never intended that stockholders must wait forever 
and let the property of the Corporation Ije wasted or ruined, 
unless creditors started bankruptcy proceedings; for neither 
the Corporation, nor anyone in its behalf could start volun¬ 
tary bankruptcy proceedings. 

On the contrary, the act only allows bankruptcy pro¬ 
ceedings, if commenced within four months of the act of 
bankruptcy. 
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The language of the act, Chap. Ill, Sec. 3b, is “a petition 
may be filed aigainst a person who is insolvent and who 
has committed an act of bankruptcy zmthin four months 

after the Commission of such act.” (See also Sec. 67). 

0 

After four months have elapsed, no matter what the 
transaction may have been, no matter whether a state law, 
under wbich proceedings had been taken l>e voidable, sus¬ 
pended, or void, the Bankruptcy Statute cannot be invoked 
for any purpose. Beyond four months bankruptcy pro¬ 
ceedings cannot reach. 

Boese v. King, 108 U. S.'379, 385-387. 

Randolph v. Scruggs, 190 U. S. 533, 536-537. 

Pickins v. Roy, 187 U. S. 180. 

In re Heckman, 140 Fed. 859. 

In re Knight, 125 Fed. 35, 43. 

In re New Amsteradm Fire Insurance Company, Fed. 
Cas. 10, 140 (6 Ben. 368) 

It is not perceived what l>earing the authorities cited in 
his brief by Api>ellant, Swindell, Trustee, have uix)n the 
point involved; viz, whether the bankruptcy Court has jur¬ 
isdiction l>eyond four months after the transaction or pro¬ 
ceeding. 

It is submitted that the Trustee in Bankruptcy has no 
right to the items of i>ersonal property that the Receiver 
took possession of over seven months prior to the bank¬ 
ruptcy proceedings. 

Assignment of Error 4 is that the Receiver cannot col- 
latually attack the bankruptcy proceedings. 

The Receiver makes no such attack. He • simply says 
the Trustee in Bankruptcy can set up no claim to property. 




the Receiver acquired over seven months prior to the bank- 
riipt proceedings. 

Assignment of Error 5 is that the Virginia proceedings 
are void because a Receiver was appointed before the re¬ 
turn day of the summons. The Court, under its Equity 
jurisdiction, appointed a Receiver, forthwith, upon read¬ 
ing the bill. If it acted improi)erly it was error only and 
not subject to callateral attack. In point of fact the Court 
acted in accordance with Virginia practice, but whether it 
acted rightly or wrongly, this Court will not inquire. 

Jenkins v. Purcell, 29 D. C. 209. 

Assignments of error 6, 7 and 8 are that the Receiver 
did not have title to or possession of the personalty located 
m the District of Columbia. The argument upon this point 
is that the Receiver had no rights in the District by virtue 
of his appointment in Virginia. 

The Receiver makes no such claim. His claim is that, 
having taken possession of the personalty, with the full, 
consent, acquiescence, and approval of the Cori^oration, it 
was tantamount to an actual assignment, and his title was, 
thereby, complete; and he afterwards paid the rent of the 
building in which the articles were located. It cannot be 
successfully questioned that the Virginia Court had abso¬ 
lute jurisdiction over the defendant, a Virginia Corpora¬ 
tion, with its principal or legal office in the City of Alex¬ 
andria, process having been served on its legal agent in that 
Citv. 

That the Virginia Court could have compelled a con¬ 
veyance, even of realty, will surely not be questioned. Other 
cases might be cited, but we only deem it necessary to cite 
Oliver v. Clarke, 106 Fed. 402, holding that a Receiver 
appointed in one State may sue for land in another State 


which has been conveyed to him as Receiver after his ap¬ 
pointment. The Circuit Court of Appeals said, in this case: 

“The Receiver is suing, claiming a conveyance 
to him as such, and not depending alone on the 
decree.” 

The Towles-Schofield Corporation did not wait for any 
order of the Virginia Court, that had complete jurisdiction 
of it, requiring it to turn over to the Receiver the items of 
personalty in the District of Columbia. The Receiver took 
possession thereof with its ‘Tull consent, approval and ac¬ 
quiescence.” The Corporation simply did voluntarily what 
it could have been compelled to do. 

Though a Receiver has no power to enforce anything 
outside of the jurisdiction in which he was appointed, yet 
he is not an outlaw, and is not forbidden to take possession 
of personal property in a foreign jurisdiction with the con¬ 
sent and approval of the owner. 

It is universally held that though an executor, or other 
personal representative, appointed at the domicile of the 
deceased, cannot compel the transfer of property in a foreign 
jurisdiction, yet the transfer can be voluntarily made and 
will be a good acquittance. 


In Jenkins v. Purcell 29 App. D. C. 209. The right of 
a Receiver was, by comity, protected as to property brought 
into the District from the jurisdiction of his appointment. 

The reasoning of that case and Union Savings’ Bank v. 
Carnegie Trust Company 37 App. D. C. 58, would equally 
apply to a Receiver who took possession of property with the 
consent and approval of the owner. 

But, however, this may be, the possession of the Receiver 
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cannot be disturbed by a trustee in Bankruptcy appointed 

.n proceedings not commenced until more than four months 

afterwards. For the bankruptcy proceedings cannot reach 
back more than four months, 

-A technical objection is raised that as the Trustee in bank¬ 
ruptcy filed a general rei)lication to the answer of the Re- 
ceiver, the Court erred in accepting as true the alligation 
ni the Receiver's answer that he took possession with the 
consent, approval, and accpiiescence of the Corporation. 


It might be a sufficient answer, to say that this point was 
not raisecl or suggested in the Court below, as api^ears from 
t le Justice s opinion and the decree, and the record. 

But the complete answer is, tliat the Receiver made this 
allegation in liis original bill and appellant, the Trustee in 
bankruptcy, in his inten ening petition, (P. R. 30) made no 
denial of any of the allegations of the Receiver’s original 
nil; and, as to him, they must be taken as true. Because 
t le Receiver, m answering the intervening i)etition, re-iter¬ 
ated the allegation of his original bill of complaint cannot 
imixise the burden on him for proving the allegations of 
his bill not denied by the intervening’ petition. 

The petitioner should have denied the allegation of the 
onginal bill, if untrue. Instead of doing this, he set up in 
his petition, that his title, as Trustee in Bankruptcy, was 
superior to the itossession of the Receiver as set out in the 
bill of complaint: and now, in the Apijellate Court, savs the 
lower Court should have comiielled the Receiver to have 
proved what .Apiiellant had not denied but tacitly admitted. 

-Assignments of errors 9 and 10 are that the Receiver’s 

remedy was not in equity but by intervention in the attach- 
merit suits. 


Here again a sufficient answer is that Appellant, the 
Trustee in Bankruptcy, did not make this point in the Court 
below, on the contrary he filed his petition in the equity 
suit and prayed for a decree in his favor in it; and the at¬ 
tachment of one creditor is entirely abandoned by him in 
this proceeding (P. R. 22) and the other attaching creditor. 
National Electrical Supply Company, filed no answer and 
assigns no error to the striking out of its plea. 

But it is submitted that the Receiver had a right to go 
into equity, to avoid a multiplicy of suits. 

1 here were a number of creditors of the Corporation, 
one creditor attached a part of the personal items, another 
creditor attached other of these items. Still further attach¬ 
ments might be reasonably expected. But as the matter 
then stood, the Receiver would have been compelled to 

intervene in two distinct suits in the Municipal Court, 
with the right of appeal and trial de novo in the Supreme 
Court. The Court that appointed him had already sold 
the patent rights and these personal items, being mainly 
the machinery used in making the patented article, as a 
whole; and it was very important that the Receiver’s right 
to the items of i>ersonalty should be settled in one proceed¬ 
ing. 

His remedy by intervention in two suits, with the pos¬ 
sibility of others to follow, was not as speedy and adequate 
as his Equity proceedings, where the whole matter of his 
right could be speedily and effectively determined. 

It will be noticed, from the record and the foregoing 
statement of the case and proceedings, that all of the appel¬ 
lants except the National Electrical Supply Company, which 
has never answered, and Swindell, Trustee, who only became 
a party by intervention, either answered the original bill, 
filed by the Receiver, or the rule issued thereon, and none of 



them raised the question of jurisdiction; but on the contrary, 
relied upon the title of the Trustee in bankruptcy, as against 
the right of the Receiver, and abandoned all claim under the 
attachment proceedings. In this state of the case and with 
the one issue presented, the Justice filed his opinion March 
21, 1913, sustaining the Receiver’s right. (P. R. 27). 

On March 24, 1913, comes the intervening petition of the 
Trustee in Bankruptcy, setting up his claim, and neither 
denving any of the allegations of the Receiver’s original bill, 
nor raising any question of jurisdiction, but, on the contrary, 
asking the Court to adjudicate in his favor. 

Surely then the Trustee in Bankruptcy cannot now raise 
this question. 

In the concluding part of the brief for Swindell, Trustee 
in Bankruptcy, ( page 23) it is stated. “The p)etition in bank¬ 
ruptcy having been filed February 11, 1913, and the adju¬ 
dication having occured February 15, 1913, the attachment 
suits were nullified, and title to all of the assets passed to and 
became vested in the trustee in Bankruptcy as of the date of 
the filing of the j^etition, namely. February 11, 1913.” 

This is accepted as correct by all the Appellants in their 
answers to the original bill of complaint, or to the rule issued 
thereon, except the National Electrical Supply Co., which 
has not answered at all. The attachment suits being thus 
abandoned, and all of the defendents to the original bill 
relying entirely ui>on the right of the Trustee in Bankruptcy, 
there is but one issue, namely: between the Receiver and 
the Trustee in Bankruptcy, and as he cannot now raise the 
question as to jurisdiction of the Equity Court, none of the 
others can raise it. 



BRIEF ON BEHALF OF APPELLANTS OTHER 
THAN SWINDELL, TRUSTEE IN 
BANKRUPTCY. 


It is admitted in the brief (page 7) that an intention to 
convey coupled with the delivery of possession will pass 
title to personal property; but it is contended that the facts 
in this case negative an intention to convey, and that the 
Receiver acted merely as caretaker or custodian. 

1 he allegation in the bill of Complaint is emphatic to the 
contrary. 

1 he Corporation was a Virginia Corporation with its 
principal or legal office in the City of Alexandria, Virginia, 
where also was its legal agent, on whom process was served. 
The Corporation Court had complete jurisdiction over the 
Corporation. Its main asset, the patent right, and books 
• and papers were filed in that Court. The Receiver, therein 
appointed, took possession of certain personal items in the 
District of Columbia, with its “consent, approval, and ac¬ 
quiescence,” and, thereafter, paid the rent of the building. 
What more could the Corporation have done to completely 
divest itself of the property ? What more could the Receiver 
have done done to vest himself with title? 

No one denies that the District Courts can refuse to recog¬ 
nize any rights in the Receiver; can refuse to assist him in 
maintaining his right to the iX)ssession of the property so 
taken by him. 

The property is in the District and its Courts have con¬ 
trol over it. 

But would they be justified in refusing their aid in the 
light of modern day comity existing between Courts of 
different jurisdictions? 
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Would such refusal be consistent with the comity recog¬ 
nized and enforced in Jenkins v. Purcell and Carnegie Trust 
Company v. Unions Savings Bank? 

Would it be in the interest even of the creditors in the 
District ? 

The Virginia Court can certainly sell the patent rights. 
Indeed, as alleged in the bill of complaint, (P. R. 5) the 
patents and personal items, here involved, had been actu¬ 
ally sold by Commissioners appointed for the purpose, but 
the sale could not be carried out unless the personal items 
in the District Court be passed to the purchaser. 

Is it to the interest of creditors that in one Court the 
patents should be sold, and in another Court the machinery 
used in making the patented articles? 

Is it to the interest of creditors that there should be a 
conflict of jurisdiction? 

Is it not, manifestly, to the interest of all creditors, in¬ 
cluding those in the District, that the personal items in ques¬ 
tion should be restored to the Receiver, and let the Virginia 
Court sell everything together? 

These things, it is submitted, are material things to be 
considered when the Court is determining how far it will 
extend its comity. 

In the case cited of O'Callahan vs. Fraser (Kling) 37 
Hun. X. Y., a Receiver was appointed in New York for a 
partnership. One of the partners delivered to the Receiver 
])roperty in Pennsylvania, and afterwards confessed judg¬ 
ment, under which certain Pennsylvania creditors seized it. 
I'he X'ew York Court simply held that the partner was not 
guilty of contempt. 

It is true that the New York Court said that the Penn- 
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sylvania creditors had the right to attach such property. It 
was not passing upon the question as to what the Pennsyl¬ 
vania Court would or ought to have held, in the way of 
Comity, if the Receiver had invoked its aid. This is quite 
an old case; modern principles of Comity were little known 
or practiced then. 

In the Corn Exchange Bank v. Rockwell, 58 Ill. App. 
506, two of the three judges of the Intermediate Court held 
that Illinois creditors should be paid first out of assets in 
Illinois before creditors of another State should share. This 
was the real point decided in the case, and is directly op- 
ix>sed to the decision of our Court in Barley v. Gittings, 
15 D. C. App. 445. 

It will be noted that after the sheriff had dispossessed the 
New York Receiver under an attachment, proceedings were 
taken, an ancillary Receiver was appointed, and the trial 
Court required the sheriff to turn over the assets to the 
ancillary Receiver. 

The appellate division did not reverse the action of the 
Court in requiring the sheriff to restore the property to the 
ancillary Receiver. It only directed that Illinois creditors 
should be paid first. 

Presiding Justice Waterman dissented, saying: 

“In more enlightened days in civilized countries, 
most, if, not all, of these laws, the product of ignor¬ 
ance and barbarism, have been swept away, and the 
foreigner—the alien—is a being no longer either 
feared or discriminated against. * * * If the 

Superior Court has any doubt—it would seem there 
can be none—that the Illinois creditors will be per¬ 
mitted to have and share in the proceedings in New 
York equally, pro rata, with New York creditors. 
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it might retain the fund until such question is de¬ 
termined; but otherwise all creditors, foreign and 
domestic, should share pro rata in the fund to be 
distributed here.’’ 

The dissenting opinion is more in accord with our Court. 

In the case at bar, as pointed out, there is now no ques¬ 
tion between the attaching creditors and the Receiver. They 
have abandoned their attachments, at any rate the adjudi¬ 
cation of bankruptcy ended them, being a preference within 
four months. 

In this brief also it is claimed that, if injured by the at¬ 
tachment proceedings, the Receiver had a plain, adequate 

and complete remedy at law to recover damages. 

0 

Our views as to this have been offered above. Attention 
is called to the.fact that this point, if made at all, was only 
raised in the demurrer of Appellants, Palmer and Sullivan. 
The language of the demurrer (P. R. 44) filed ten days 
after the first opinion was filed does not seem to raise this 
point. 

In their answers to the rule to show cause issued on the 
original bill Mr. Palmer (P. R. 21) makes his sole defence 
that the assets were vested in the Trustee in Bankruptcy. 

Mr. Sullivan, in his answer to said rule, (P. R. 26) dis¬ 
claims any interest and relies upon the right of the Tnistee 
in Bankruptcy. 

The question was put squarely for the Court to determ¬ 
ine between the right of the Receiver to hold the i:)ersonal 
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items in question, and that of the Trustee in Bankruptcy; 
and the matter having been decided by the Court and its 
opinion filed, it was too late to raise the technical objection 
by demurrer to the original bill, if raised at all, after the 
intervening petition of the Trustee in Bankruptcy, which 
made all parties defendants to its petition. 

—o- 

CONCLUSION. 

It is, therefore, submitted that the only question is be¬ 
tween the Receiver and the Trustee in Bankruptcy, and that 
the Receiver having taken possession of the personal items, 
with the full consent, approval and acquiescence of the 
Corporation, was entitled to invoke the assistance of the 
District Courts to protect his possession; and that the Trus¬ 
tee appointed in bankruptcy proceedings, commenced more 
than four months thereafter, has no rights. 

It is further submitted that as one attaching creditor, 
Lyon, in his answer, (P. R. 22) disclaims any interest, and 
based his entire defence upon the‘right of the Trustee to 
the assets; and the other attaching creditor. National Elec¬ 
trical Supply Company, neither appeared nor answered, that 
the attachments are entirely out of the case, the only issue 
is between the Receiver and the Trustee in Bankruptcy, 
and the decree appealed from is right and should be af¬ 
firmed. 

J. K. M. Norton, 

’'Attorney for 

Frederick P. Russell, 
Receiver. 
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IN THE 


Olourt of Appfala.itatrirt of CHoUiotbia 

October Term, 1913. 


No. 2598. 


R. B. H. Lyon, ct al., Appellants. 

vs. 

Frederick P. Russell, Receiver, Appellee. 


BRIEF ON BEHALF OF FRED S. SWINDELL, 
TRUSTEE IN BANKRUPTCY OF TOWLES- 
SCHOFIELD CO., INC. 


Statement of the Case. 

Appellant Fred S. Swindell, trustee in bankruptcy of the 
Towles-Schofield Company, a Virginia corporation, doing 
business in the District of Columbia, appeals from a final 
decree, dated June 2, 1913, passed by the Supreme Court 
of this District, sitting in equity, which, among other things, 
discharged a rule to show cause issued upon his interv^en- 



ing petition, dismissed his said petition and directed appel¬ 
lant Aulick Palmer, United States Marshal, to deliver to 
the plaintiff, Frederick P. Russell, Virginia receiver of the 
said corporation, certain personal property of the company, 
which had been attached in this District, before judgment, 
in two certain suits in the municipal court of the District 
of Columbia, brought by appellants Lyon and National 
Electric Supply Company against the Towles-Schofield 
Company, prior to the institution of bankruptcy proceed¬ 
ings against the Company in this jurisdiction. 

In the month of January, 1913, R. B. H. Lyon and the 
National Electrical Supply Company, a corporation, credi¬ 
tors of the Towles-Schofield Company, a corporation, in¬ 
stituted two separate attachment suits against that company, 
in the municipal court of this District, and seized, before 
judgment, through appellant Aulick Palmer, United States 
Marshal of this District, the personal property and effects 
of the Towles-Schofield Company, located in its establish¬ 
ment, No. 1530 Pennsylvania Avenue, S. E., in the City of 
Washington, D. C.; that said personal property so seized, 
as aforesaid, was ordered to be sold by the Marshal on Feb¬ 
ruary 12, 1913. (R., 31.) 

On February 11, 1913, three creditors of the Towles- 
Schofield Company, filed a petition in involuntary bank¬ 
ruptcy, in the Supreme Court of the District, holding a 
bankruptcy court, against the said Towles-Schofield Com¬ 
pany; and, after due proceedings in said case, the said 
corporation was duly adjudicated bankrupt on February 15, 
1913 (R., 33), and that, on March 13, 1913, Fred S. 
Swindell (one of the appellants) was duly elected trustee 
of the said bankrupt estate by creditors of said bankrupt 
corporation holding claims against said bankrupt, aggrega¬ 
ting in amount, $5,000—the schedule of debts filed in said 
case showed the liabilities of said corporation to be the 
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sum of $6,300 (R. 31). Swindell duly qualified on March 
14, 1913, as such trustee of said bankrupt estate (R., 32- 
34). 

On February 14, 1913, the appellee, Frederick P. Russell, 
filed his original bill of complaint in the Supreme Court 
of the District of Columbia, attaching certified copies of 
certain Virginia proceedings, as exhibits, by which it ap¬ 
pears that on February 7, 1913, he was appointed receiver 
of the said Towles-Schofield Company, corporation, by an 
order of the corporation court of the City of Alexandria, 
Va. (R., 14), which substituted him in the place of James 
A. Norris, receiver of said company, who had been ap¬ 
pointed by an order by the Virginia court, dated June 28, 
1912. (R., 13.) 

R. B. H. Lyon and the National Electrical Supply Com¬ 
pany, corporation, the attaching creditors of the Towles- 
Schofield Company, and Aulick Palmer, United States Mar¬ 
shal, and Alvin L. Newmyer and Joseph D. Sullivan, the 
attorneys of said attaching creditors, and William H. 
Towles, president of the Towles-Schofield Company, were 
named as defendants. After setting forth in his bill of com¬ 
plaint the Virginia statute (providing for dissolution of a 
Virginia corporation, appointment of a receiver, the dispo¬ 
sition of the assets of such corporation by the Virginia 
court as may be just and equitable, in a suit which is au¬ 
thorized to be brought by a stockholder, or stockholders, 
holding at least one-fourth of the capital stock of the cor¬ 
poration) the plaintiff, Russell, describes the personal prop¬ 
erty and effects of the Towles-Schofield Company, 
which had been seized by the United States Marshal in this 
District in the two attachment suits, then pending in the 
municipal court of the District. He further alleges that the 
Virginia receiver paid the rent of the premises in this Dis¬ 
trict, occupied by the Towles-Schofield company, from about 
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June 28, 1912, until the said property was seized by the 
Marshal. He also alleges “that the receiver took posses¬ 
sion of the said personal property with the full consent, ap¬ 
proval and acquiescence of the said Towles-Schofield Com- 
pany, Inc.” (R., 2-3). It is also alleged in the bill that, 
probably, nine-tenths of all the creditors of the Towles- 
Schofield Company are citizens and residents of the Dis¬ 
trict of Columbia (R., 5) ; and, further, that the plaintiff is 
advised and avers that the articles which were attached in 
the District of Columbia were subject to the orders and de¬ 
crees of the Virginia court, in the proceedings there pend¬ 
ing, which were to wind up and distribute equitably, all 
the assets of the Towles-Schofield Company, which had be¬ 
come insolvent and the purposes of its creation had failed. 
It is claimed in the bill of complaint that the said personal 
property of the Towles-Schofield Company was rendered 
free from attachment by the creditors of the company, and 
it is also alleged in the said bill, “that the usual comity ex¬ 
isting between courts of different jurisdiction and the very 
necessity and equities of the case and for the prevention 
of undue preference, amongst the creditors, even in the 
District of Columbia, call for the exercise of the jurisdic¬ 
tion by this court, to protect the plaintiff in his possession of 
said property, so that the assets of the Towles-Schofield 
Company, Inc., may be equitably distributed amongst those 
entitled.” (R., 5-6.) The prayers of the bill are for pro¬ 
cess, for a rule requiring the defendants to show cause why 
an injunction should not be awarded, enjoining them from 
interfering with the possession of the plaintiff to the per¬ 
sonal property of the Towles-Schofield Company, seized 
by the Marshal, and from further prosecuting the attach¬ 
ment suits, and requiring the defendants to restore to the 
plaintiff the possession of the said property; and also upon 
final hearing, that a decree may be rendered confirming 
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plaintiff in his right to the possession of said property, sub¬ 
ject to the order and control of the Virginia court (R., 6). 
Attached to the bill is a copy of an ex parte order of the 
Supreme Court of the District dated February 14 , IQI3> 
(being the same date the bill was filed), granting leave to 
Russell, receiver of the Towles-Schofield Company, the 
right to defend any suit in the District of Columbia, and 
to set up any rights that he may have in this jurisdiction 
with reference to any of the assets of the Towles-Schofield 
Company (R., 16). 

The exhibits to the bill of Russell consist of certain cop¬ 
ies of the pleadings and orders of the Virginia court, from 
which it appears that on June 28, 1912, a proceeding was 
commenced (R., 7) in the Virginia court by three stock¬ 
holders of the Towles-Schofield Company, namely, Freder¬ 
ick G. Cowie, Gordon R. Cowie, and Mary P. Cowie, by 
their attorneys, Norton & Crounse, against the Towles- 
Schofield Company, incorporated under the laws of Virginia, 
and forty-eight individual stockholders, non-residents of 
the State of Virginia, for the appointment of a receiver to 
take charge of the property of the defendant corporation 
and dispose of the same for the benefit of its creditors and 
stockholders; the object of the Virginia proceedings being 
“that it (the corporation) may be wound up and dissolved 
by proceedings in this cause ♦ ♦ ♦ and that its assets 

may be disposed of as may be just and equitable in accord¬ 
ance with the statute in such cases made and provided” on 
the ground, as set forth in the bill, “that the company is in¬ 
solvent, and that by reason thereof the principal purpose for 
which it was formed has failed.” (R., 10-11.) 

It is alleged in the bill, filed in the Virgina court, that the 
plaintiffs owned capital stock of said company as follows: 

Frederick G. Cowie, 800 shares; Gordon P. Cowie, 627 
shares, and Mary P. Cowie, 100 shares, aggregating 1,527 
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shares, a fraction over one-fourth of the total number of 
shares, namely, 6,000 shares of said company. The bill 
also alleged, “that it, (the company) has been operating a 
shop in Washington, D. C., for the making of said articles 
(referring to the patented machines of the company), but 
it is impossible for the said corporation to continue its man¬ 
ufacturing, because it has no money to go on with its work, 
to pay its clerks and workmen, or to pay its debts and rent” 
(R., 9-10). 

On June 28, 1912 (being the same date the bill was filed) 
the agent of the corporation was served with process (R., 
13), but no answer appears to have been filed by the com¬ 
pany. Messrs. Norton & Crounse (the same attorneys who 
filed the bill) signed an answer on behalf of three of the 
defendant-stockholders, admitting all the allegations of the 
bill to be true, and joining in the prayer of the bill (R., 
12 ). 

The summons to all of the defendants, including the 
Towles-Schofield Company, required the defendants to an¬ 
swer the bill of complaint on the third Monday in July, 
1912 (R., 12). No rule to show cause was issued by the 
Virginia court, but it appears that, prior to the return day 
fixed by the summons, namely, on June 28, 1912 (the same 
date the bill was filed), the court passed an order appointing 
James A. Norris receiver of the company, instructing him 
“to take possession of all proj>erty and assets of the said 
corporation and to hold and preserve same subject to the 
further order of this court.” (R., 13.) Nothing appears to 
have been done, so far as the proceedings in the Virginia 
court are concerned, until February 7, 1913, when the Vir¬ 
ginia court passed another order removing James A. Nor¬ 
ris as receiver “on account of the friction which has arisen 
between the counsel conducting this case and said receiver” 
* * * “without in any way reflecting upon said re- 
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ceiver" and the court appointed Frederick P. Russell in his 
place (R., 14). On February 12, 1913, by further order of 
the Virginia court, Russell was authorized “to bring and 
defend any actions or suits that may be necessary to enable 
him to fully perform his duties as receiver in getting pos¬ 
session of any assets of the defendant and defending his 
right, title or possession to any such asset, either in the State 
of Virginia, in the District or elsewhere.” (R., 15.) 

The answers of Aulick Palmer (R., 21), Lyon (R., 22), 
Towles (R., 23-25), Newmyer (R., 25-26), and Sullivan 
(R., 26-27), set forth the bankruptcy proceedings against 
the Towles-Schofield Company, and in the answer of the 
last-named respondent the claim is set forth that Russell 
as receiver has no title to the personal property, or standing 
in this court (R., 27). 

The answer of Towles (R., 23) alleges, among other 
things, that he did not sign the bill of complaint filed in the 
corporation court of Alexandria, Virginia, nor did he ever 
authorize any one to sign the answer for him; that he is ad¬ 
vised and believes that Clarence O. Towles, his brother, did 
not sign, nor did he ever authorize any one to sign said an¬ 
swer for him. He also sets forth that the Virginia receiver 
had not exercised dominion over the assets of the company 
in the District of Columbia. He denies that the corpora¬ 
tion had abandoned its property in the District, or else¬ 
where, but on the contrary it had maintained its place of 
business in the District up to within thirty days prior to 

February 28, 1913 (R., 24). 

Thereupon, on March 24, 1913, the intervening petition 
of Swindell, trustee in bankruptcy, was, after leave of the 
court, filed in the cause, in which petition, the bankruptcy 
proceedings are set forth, and the prayer of the petition is 
that an order be entered requiring the assets of the com¬ 
pany to be delivered to the trustee in bankruptcy (R., 32). 
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In answer to the rule on Swindell’s petition, Russell seeks 
to attack the validity of the order adjudicating the company 
a bankrupt (R., 35). He also alleges, in his answer, that 
with the full acquiescence of the corporation, he took charge 
of all the personal assets of the company in this District 
and kept j>ossession of the same in the District until the 
Marshal seized the property under the attachment proceed¬ 
ings. Swindell filed a motion to strike out that part of the 
answer of Russell which seeks to collaterally attack the va¬ 
lidity of the order of adjudication in bankruptcy and also 
that part of said answer that seeks to deny the allegations 
of the original petition in the bankruptcy cause (R., 45). 
This motion was denied (R. 50-51). The answer of 
Towles to Swindell’s intervening petition, sets forth ^^that 
if the receiver of the Virginia court ever had possession of 
the assets of the said the Towles-Schofield Company in the 
District, which this defendant absolutely denies, that said 
possession has been abandoned and had been for several 
months ago, and that the rent of the premises wherein said 
assets were situated remained unpaid, and the landlord has 
now filed his claim in the bankruptcy court for the rent of 
said premises, which has not been paid” (R., 39). And he 
further sets forth in his answer that he is informed and 
believes that Frederick G. Cowie, who was one of the peti¬ 
tioners in the Virginia proceedings, has sold, transferred 
and assigned to Gordon R. Cowie all of his stock in the 
said company, namely, 800 shares, and that Gordon R. 
Cowie, another petitioner in the Virginia proceedings, orig¬ 
inal owner of 627 shares of said stock, thereby became 
owner of 1427 shares of said stock; and further that said 
Gordon R. Cowie has informed the attorney for the plain¬ 
tiff in the Virginia proceedings that he, Gordon R. Cowie, 
does not desire to be a party to the said Virginia proceed¬ 
ings; and further, that the sole petitioner in the proceed- 
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ings in the Virginia court is Mary P. Covvie, who owns 
only 100 shares of the capital stock of the company; and 
that the purpose of the said Frederick P. Russell is to move 
from the District all the assets of the company (R., 39). 

In the answer of Newmyer (R., 41) it is alleged that 
neither Frederick P. Russell nor his predecessor as the re¬ 
ceiver of the company, has had possession of the assets of 
the company in the State of Virginia, nor has said corpo¬ 
ration by any of its agents had possession of said assets 
in the State of Virginia. (R., 41). 

Swindell, trustee, filed a general replication, joining issue 
with the respondents (which, of course, includes Russell) 
upon the answers on his intervening petition (R., 50). 

The court denied a motion by Swindell to require Rus¬ 
sell, non-resident, to give security for costs. (R., 51). 

Assignment of Errors. 

Appellant Fred S. Swindell, Trustee in Bankruptcy of 
Towles-Schofield Co., says that the court below erred as 
follows: 

1. In refusing to hold that the Federal Bankruptcy law 
superseded or suspended the operation of the insolvency 
statute of Virginia, under which Russell claims to have been 
appointed Receiver. 

2. In refusing to hold that the adjudication of The 
Towles-Schofield Company, corporation, a bankrupt, was 
paramount to the Virginia proceedings. 

3. In not holding that the jurisdiction of the bankruptcy 
court was complete at the time of the adjudication of said 
company. 

4. In permitting Russell to collaterally deny the jurisdic¬ 
tional facts contained in the creditors’ petitions in the bank¬ 
ruptcy cause, and to collaterally attack the validity of the 
order of adjudicaticn in bankruptcy. 




10 


5. In not holding that the appointment of a receiver of 
The Tovvles-Schofield Co., by the Virginia court, was void. 

6. In holding that Russell, as receiver, had title to and 
legal possession of the personal property of the company, 
located in the District. 

7. In denying the motion of Swindell to require Russell 
to give security for costs. 

8. In passing a final decree against Swindell, trustee, 
after replication, filed by him to the answer of Russell. 

9. In holding that Russell’s remedy, if any, was in equity. 

10. In dismissing the intervening petition of Swindell, 
trustee. 

Points of Law Involved. 

A. Is the Virginia insolvency statute superseded or sus¬ 
pended by the Bankruptcy Law? 

B. Can Russell collaterally attack the adjudication in 
bankruptcy of Towles-Schofield Company? 

C. Was the appointment of Russell valid ? 

D. Did Russell, as a foreign receiver, have legal title to 
and possession of the personal property of the Towles- 
Schofield Company, located in this District? 

E. Was Russell’s remedy in equity? 

F. If his remedy is in equity, was he entitled to a finding 
of fact in his favor after replication by Swindell, Trustee? 

ARGUMENT. 

Assignments 1, 2 and 3. 

As the above numbered assignments raise the question 
whether the National Bankruptcy Law of 1898, and 
amendments, take precedence over the State insolvency stat¬ 
ute of Virginia, passed in 1908, under which the appellee 
claims to act as receiver of the insolvent corporation in this 
case, these assignments will be considered together. 




11 


The power to pass a national bankrupt act is found in 
Section 8 of Article 1 of the Federal Constitution in the 
following words: 

“Congress shall have power to establish * * ♦ 

uniform laws on the subject of bankruptcies through¬ 
out the United States.” 

In the case of Brown v. Smart, 145 U. S., 457 (1891), 
the Supreme Court said: 

“So long as there is no national bankrupt act, each 
State has full authority to pass insolvent laws binding 
persons and proj>erty within its jurisdiction, provided 
it does not impair the obligations of existing con¬ 
tracts.” 

In the case of Wilson v. City Bank, 17 Wall., 473, the 
court says: “The primary object of a bankruptcy law is to 
secure a just distribution^the b^topj^pr<gp^_j^ among 
his creditors; th^j^n^ary^o^e^Irom the obligation to 
pay his debts.” 

The Virginia statute, involved in this case, was passed 
by the legislature of that State June 26, 1908. (See Sup¬ 
plement, Virginia Code, Section 1105a.) It provides as fol¬ 
lows: 

“Whenever the principal purpiose for which such cor¬ 
poration was formed has failed, or the management of 
the corporation has been abandoned by its officers and 
directors, or when operations under the charter have 
been suspended or abandoned for a period of three 
years, or the corporation has become insolvent, it shall 
be lawful for the circuit court of the county, or the 
circuit court of the city or other court having chancery 
jurisdiction in the city wherein the principal office of 
such corporation is located, sitting in chancery, to wind 
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up and dissolve such corporation, and after requiring 
payment of all taxes, fees and penalties due by it, 
make such disposition of its assets as may he just and 
equitable, in a suit brought by a stockholder or stock¬ 
holders, holding at least one-fourth of the capital stock 
of the corporation. Within thirty days from such dis¬ 
solution, the clerk of the court entering such decree 
of dissolution shall certify that fact, together with the 
style of the case and the date of the decree to the State 
Corporation Commission. Any failure of such clerk so 
to do shall subject him to a fine of not less than ten dol¬ 
lars nor more than one hundred dollars to be imposed 
by the State Corporation Commission.” 

The above statute is in efifect a state insolvency or bank¬ 
ruptcy act, in providing for the dissolution of a corpora¬ 
tion and the distribution of its assets as may be just and 
equitable; and its provisions, therefore, so far as they might 
be applicable to persons or classes embraced within the pur¬ 
view of the National Bankruptcy Law, never became effec¬ 
tive, but were, and are, suspended until such time as the 
Federal Congress shall repeal the National Act. 

Tua v. Carriere, 117 U. S., 201. 

Littlefield v. Gray, 8 A. B. R., 409. 

Herron & Co. v. Superior Court, 8 A. B. R., 492. 

Damon’s Appeal, 70 Me., 153. 

Parmenter Mfg. Co. v. Hamilton, 1 A. B. R., 39. 

Ex parte Fames, 2 Story, 322. 

Matter of International Coal Mining Co., 16 A. B. 
R., 309. 

Cresson & Clearfield C. & C. Co., v. Stauffer, 17 A. 
B. R., 573. 

Re Safe Deposit & Savings Inst., 7 Nat. Bank 
Reg., 398. 

In re Merchants Insurance Co., 6 Nat. Bank Reg., 
43, 3 Bissell, 162. 

In re Green Pond R. R. Co., 13 Nat. Bk. Reg., 118. 
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Brandenburg on Bankruptcy, 3rd Ed., Secs. 15-16. 

In re Curtis, 1 A. B. R., 440. 

Potts V. Smith Mfg. Co., 12 A. B. R., 392. 

Griswold v. Pratt, 9 Met. (Mass.), 16. 

In re Merchants Ins. Co., supra, the court says 
(p. 165): 

“But it is objected that the proceedings in the State 
court here complained of being in accordance with a 
general statute of this State and part of the organic 
law by which the respondent exists, and being predi¬ 
cated mainly upon the reserved right of the State to 
protect its citizens against irresp>onsible insurance com¬ 
panies, and the State court having acquired jurisdic¬ 
tion of the parties and subject-matter, this court can¬ 
not now interfere as a bankrupt court and take charge 
of and administer the assets in question, although the 
insolvency of the respondent is fully conceded. 

“It seems enough to suggest, in answer to this posi¬ 
tion, that if correct, any State could effectually defeat 
the operation of any bankrupt law passed by Con¬ 
gress by simply providing that any person or corpora¬ 
tion, if deemed insolvent or incapable of doing busi¬ 
ness by a State officer, might, under the power of ex¬ 
ercising and enforcing police regulations or enact¬ 
ments by the States, to be wound up, and its assets ad¬ 
ministered upon, in the State courts, notwithstanding 
such person or corporation might be insolvent and 
guilty of all the acts of bankruptcy provided for in the 
General Bankrupt Law. 

“It is further urged that the proceeding in question 
does not come within the terms of the bankrupt act, 
because the State law under which it is instituted is not 
an insolvent law, inasmuch as it does not purport to 
discharge the debtor from its liabilities; but we fail 
to perceive how the treatment the debtor may receive 
at the hands of the State court can avail to sustain that 
State’s control over the assets.” 


I 
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Under the general head “Conflict of Jurisdiction,” Rem¬ 
ington on Bankruptcy, in Volume I, from Sec. 1599 (p. 
965) to Sec. 1637 (p. 1010) treats of the three exceptions 
to the rule that a State court retains jurisdiction if it is first 
to obtain it. The author cites and quotes from practically 
all of the reported cases at the time of his publication, re¬ 
lating to the exceptions to the rule. 

The exceptions to the rule are: 

1. Where the possession of the State court has created a 
lien by legal proceedings within four months of the bank¬ 
ruptcy and while the debtor is insolvent, the State court 
does not retain jurisdiction; but the property affected must 
be surrendered to the bankruptcy court. (Rem. on Bank¬ 
ruptcy, Vol. I, Sections 1599-1601, both inclusive. Division 

2. Where property at the time of the bankruptcy is in 
the possession of an assignee for the benefit of creditors or 
of a receiver appointed outside of bankruptcy, where the 
assignment, receivership, or trustee is created within the 
four months preceding the filing of the bankruptcy petition, 
in which event, upon the adjudication occurring, the bank¬ 
ruptcy court supersedes the insolvency court, and the court 
appointing the assignee, receiver or trustee, and takes over 
the property for administration in bankruptcy. (Rem. on 
Bankruptcy, Vol. I, Sections 1602-1624, Division 2.) 

3. Where property at the time of the bankruptcy is in the 
custody of a State court under State insolvency or State 
bankruptcy proceedings amounting to such, in which event 
such proceedings are superseded by the Federal bankruptcy 
proceedings. (Rem. on Bankruptcy, Vol. I, Sections 1625- 
1637, Division 3.) 

We contend that this case falls within the third exception 
to the rule. 

An examination of the case of Pickens v. Roy (18'7 U. S., 
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177) cited in the opinion of the court below, shows that pro¬ 
ceedings in the State equity court on a creditor’s bill were 
instituted nine years prior to the passage of the National 
Bankruptcy Act of 1898; that the State court had acquired, 
and had been controlling the real estate of the judgment 
debtor for many years prior to bankruptcy. Moreover, 
Sec. 72 of the Bankrupt Act provides that “proceedings 
commenced under State insolvency laws before the passage 
of this act shall not be affected by it.” 

Assignment 4. 

Russell, Receiver, Cannot Collaterally Attack Va¬ 
lidity OF Order of Adjudication in Bankruptcy. 

In his answer to the intervening petition, Russell sets 
forth a detailed denial of the essential jurisdictional facts 
contained in the petition of the creditors who filed the bank¬ 
ruptcy proceedings. Swindell moved the court to strike out 
those parts of the answer. This motion was overruled (R., 
50). The order of adjudication, annexed to Swindell’s in¬ 
tervening petition in this equity cause (R., 33), is regular in 
all respects, and the ruling of the court upon his motion 
was error. (I Rem. on Bankruptcy, Sec. 450, citing Chap¬ 
man V. Brewer, 114 U. S., 158, Wilson v. Parr, 8 A. B. R., 
230.) 

Assignment 5. 

Virginia Proceedings Void. 

If our contention that the Virginia statute is superseded 
or suspended by the National Bankruptcy Act, is correct, 
then it follows that the Virginia proceedings are of no legal 
effect whatever. 

If, for any reason, we be in error in our conclusion ^ist 
the Virginia statute is not suspended by the National Act, 
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then we contend the appointment of Russell, as receiver, is 
void for the reason that the summons served ujx)n the cor¬ 
poration directed it to appear and answer the petition in 
the Virginia court on the third Monday in July, 1912, and 
the corporation was served on June 28, 1912. Without 
waiting for the return day, and without any appearance by 
the corporation, the court, on June 28, 1912, proceeded to 
appoint a receiver. 

Assignments 6, 7 and 8. 

Russell, Receiver, Did Not Have Either Title to, or 
Possession of the Personalty Located in this 

EhSTRICT. 

The personal property of the Towles-Schofield Company, 
described in Russell’s bill, and which was seized by the Mar¬ 
shal in this District, in virtue of the writs of attachments, 
w^as never in the State of Virginia. This case is, therefore, 
dissimilar from the cases of Jenkins v. Purcell (29 App. 

Cas. D. C., 209) and Union Sav. Bank v. Carnegie Trust 
Co. (37 App. Cas. D. C, 548). 

In Jenkins v. Purcell, certain cattle rightfully in the pos¬ 
session of the Virginia receiver in the jurisdiction of his 
appointment, were brought in this District for delivery to a 
local purchaser from the receiver. The proceeds of sale 
were attached by a domestic creditor of the owner. It 
was decided that inasmuch as the receiver came here vested 
with the legal custody and control of the property that 
passed to him within the jurisdiction of his appointment, 
the court would, upon the principle of comity, recognize 
and protect his title to such property. 

But the court, at page 218, says: 

‘‘He (receiver) did not come in this jurisdiction to 
assert title to property located here, in virtue of a for- 


eign appointment that had no extra-territorial effect, 
and that could not, therefore, vest property in him that 
was outside the jurisdiction of his appointment.” 

And the Union Savings Bank case, supra, following the 
Jenkins-Purcell case, held, that a promissory note made in 
this District, and payable in New York to the order of a 
trust company, became, by involuntary transfer, the prop¬ 
erty of the superintendent of banks of that State, in trust 
for creditors upon the superintendent taking charge of its 
assets under the banking laws of that State; and when en¬ 
dorsed by the superintendent to another in trust for the trust 
company and sent by the endorsee for collection to a bank 
here, and paid, the proceeds are not subject to attachment in 
this District by local creditors. 

The court says, however, on page 552: 

‘While it is true that the receiver appointed in one 
State for an insolvent corporation has no title as such 
to property located in another State, the rule does not 
apply in the present case for the reason that this note, 
as above pointed out, having come into the possession 
of the Superintendent, and having been due and pay¬ 
able within his jurisdiction, was in law property lo¬ 
cated within his jurisdiction, and not in any proper 
sense in this. * ♦ * Conceding, as we must, that the 
debt evidenced by this Smith note would have been 
subject to attachment or trustee process in this Dis¬ 
trict prior to the act of the Superintendent of Banks in 
thus taking possession of said note (Chicago, R. I. & 
P. R. Co. V. Sturn, 174 U. S., 710), we think the case is 
governed by a different rule from that controlling tan¬ 
gible property located outside the jurisdiction of the re¬ 
ceiver.” 

And in the case of Boese vs. King, 108 U. S. 379, quoted 
in the opinion of the court below, the assignment by Locke 




of his entire property was by voluntary conveyance, a right 
which exists independently of any statute. At common 
law, a failing debtor might transfer his property to an as¬ 
signee to be distributed for the benefit of creditors, and even 
had the New Jersey statute in question been entirely super¬ 
seded, as it was, the voluntary assignment would be valid, 
and the distinction to be drawn is; that a voluntary assign¬ 
ment by a debtor to creditors can only be vacated within 
four months of such assignment, but if the assignment is 
involuntary and is secured by proceedings based upon State 
insolvency or bankruptcy laws, then all proceedings there¬ 
under are not merely voidable but are null and void, on the 
ground that nothing done under a void or suspended stat¬ 
ute can operate to convey a legal title. 

In Booth V. Clark, 17 How., 322, the Supreme Court, 
in announcing the rule in reference to foreign receivers in 
equity, says, (p. 338) : 

has no extra-territorial power of official action; 
none which the court appointing him can confer, zvith 
authority to enable him to go into a foreign jurisdic¬ 
tion to take possession of the debtor's property; none 
which can give him, upon the principle of comity, a 
privilege to sue in a foreign court or another jurisdic¬ 
tion, as the judgment creditor himself might have done, 
where his debtor may be amenable to the tribunal 
zvhich the creditor may seek * * * (p- 339). If he 
seeks to be recognized in another jurisdiction, it is to 
take the fund there out of it, without such court hav¬ 
ing any control of his subsequent action in respect to 
it, and without his having even official power to give 
security to the court, the aid of which he seeks, for his 
faithful conduct and official accountability. All that 
could be done upon such an application from a receiver, 
according to chancery practice, would be to transfer 
him from the locality of his appointment to that where 
he asks to be recognized, for the execution of his trust 
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in the last, under the coercive ability of that court; 
and that it would be difficult to do, where it may be 
asked to be done, without the court exercising its prov¬ 
ince to determine whether the suitor, or another per¬ 
son within its jurisdiction, was the proper person to 
act as receiver.” 

In Barley v. Gittings, 15 App. Cas., 445, this court says: 

“We are of opinion, therefore, that the prayer of the 
Virginia receiver for the recovery of the assets of the 
corporation before the satisfaction of all the proper de¬ 
mands of creditors who may be before the court, was 
rightly denied. 

“The assets of the corporation within the District 
should be collected and converted into money for equi¬ 
table distribution among all creditors, no matter where 
they may reside, who shall seasonably make themselves 
parties to the proceedings and establish their demands 
by satisfactory proofs. If, after the payment of these 
demands and the expenses of administration, there be 
any funds remaining, the court may then, in the exer¬ 
cise of a sound discretion, order the same to be deliv¬ 
ered to the Virginia receiver, for transmission to the 
court whence his authority has been derived.” 

No security or bond was required of Russell. The court 
below even denied our motion to require Russell to give se¬ 
curity for costs. 

In Howard v. Railway, 11 App. Cas., 335, speaking of 
the limitation upon the right of a foreign receiver, this 
court said: 

“The decrees of those courts (Virginia and West 
Virginia) could not operate a transfer of the property 
of the defendant in the District of Columbia, and the 
receiver appointed by them had no authority that must 
be respected here (cases)” * ^ * 



“Notwithstanding, then, the appointment of the re¬ 
ceiver, the defendant remained in existence as a corpo¬ 
ration, not only here, but in the State of its creation 
also; and although it may have admitted the Virginia 
receiver into the occupation of its oihce in the District, 
it does not follow necessarily that it abandoned its 
property, ceased its corporate business entirely, dis¬ 
charged its former agent and left the District. The 
mere employment of the defendant’s general agent by 
the receiver did not of itself operate his discharge from 
its representation. There is nothing irreconcilable in 
his service of both the defendant and the receiver; and 
there was nothing to prevent them from co-operating, 
if they saw proper, in the management of their busi¬ 
ness.” 

The property of the Towles-Schofield Company was at¬ 
tached in the District of Columbia in January, 1913. The 
bankruptcy proceedings were commenced February 11, 
1913, and Russell filed his original bill in this jurisdiction 
February 14, 1913, and on the latter date obtained an ex 
parte order giving him permission to sue in this jurisdiction 
to protect any rights he might have. 

In his original bill, Russell alleges that he paid the rent 
of the building occupied by the company, and took posses¬ 
sion of its personal property, with its full consent, approval 
and acquiescence (R., 3, 5); and in his answer to Swindell’s 
petition, Russell alleges that he “took charge of all the per¬ 
sonal assets of the said corporation in the District of Co¬ 
lumbia” (R., 35-36). 

The court below construed those allegations to mean that 
title to, and legal possession of the personalty thereby be¬ 
came vested in Russell as receiver. We contend that this 
is erroneous. Russell could obtain legal title to and legal 
possession of the property located in this District only by 
and under the authority of the Equity Court of this District. 



We have seen that the order of his appointment as receiver, 
if valid, has no extra-territorial effect. 

The consent and acquiescence of the company cannot, and 
did not, extend to Russell the extra-territorial power. Title 
did not pass to Russell by the delivery of the personal prop¬ 
erty. If it did, then the rule ceases that requires a foreign 
receiver to make application in this District for appointment 
as ancillary receiver, and all a foreign receiver has to do is 
to come into this jurisdiction, “take charge” of an insolvent’s 
personal property and remove the same to the place of his 
app>ointment. 

If Russell “took charge” of the company’s assets in this 
District, it was only as an agent of the company. But in 
view of the fact that Swindell filed a general replication 
to the answer of Russell, the court erred in accepting as 
true the allegations of Russell’s answer. (The Alfred Rich¬ 
ards Brick Co. v. Trott, 16 App. Cas., 293, 300.) In the 
case cited, this court says (p. 299), “A general replication, 
such as was interposed by the plaintiff in this case, and 
which is now alone used in our equity practice, is a general 
denial of the truth of the defendant’s plea or answer, and 
of the sufficiency of the matter alleged in it to bar the plain¬ 
tiff’s suit, and an assertion of the truth and sufficiency of 
the bill.” 

In Jameson v. Conway, 10 Ill., 227-331, the court says 
at p. 229: 

“A replication is a formal pleading, averring the 
truth of the allegations of the bill, and denying the 
truth of those of the answer, and its only office is to put 
the cause at issue. If no replication is filed, the cause 
may be set for hearing on the bill and answer, in which 
case the answer is taken as true. If the complainant 
wishes to prove any matter charged in the bill, and not 
admitted in the answer, or compel the defendant to 
sustain the allegations of the answer by proof, he 
must place the cause at issue by filing a replication. By 
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omitting to do this, he deprives the defendant of the 
opportunity of proving the truth of the statements in 
the answer: and he is therefore required, when the 
cause is set for hearing on hill and answer, to admit all 
the defendant would be allowed to prove, were the 
cause at issue.” 

The result of a replication to an answer is that all facts al¬ 
leged in the answer, whether they are in avoidance or in 
bar, are put in issue, (Anonymous, Hopk., N. Y., 27; 
O’Hare v. Downing, 130 Mass., 16; Roberts v. Birgess, 20 
N. J. Eq. 139), and the defendant will be compelled to 
sustain the material allegations of his answer by proof. 
(Jameson v. Conway, 10 Ill., 227; Neale v. Hagthorp, 3 
Bland., Md., 511; Seim v. O’Grady, 42 W. Va., 77.) 

Allegations of an answer to a bill in equity which are not 
directly responsive to the charges in the bill, but raise an 
independent defense in the nature of confession and avoid¬ 
ance, and which are put in issue by the replication, are not 
themselves evidence, but must be proved. Dexter v. Gor¬ 
don, 11 App. Cas. 60; McCoy v. Rhodes, 11 How., 131; 
Clements v. Moore, 6 Wall., 299; Roach v. Summers, 20 
Wall., 165; Humes v. Scruggs, 94 U. S., 22; Seitz v. Mitch¬ 
ell, 94 U. S., 580. 

The allegations of an answer, responsive to a bill, are 
taken as true, unless put in issue by a replication. Gettings 
V. Burch, Cranch (U. S.), 372. 

If the matter averred in the answer of Russell is mate¬ 
rial, the replication put the same in issue and proof was re¬ 
quired of Russell. (U. S. V. Dalles Military Road Co., 21 
Wall., 617). 

Assignments 9 and 10. 

RusselCs Remedy, if Any, Was Not in Equity. 

Accepting the allegations in the answer of Russell as 
true, notwithstanding Swindell’s replication, the court be- 
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low held that the “taking charge” by the receiver of the 
property, was amply sufficient to pass the title [which we 
understand as meaning the legal title] the same as if the 
property had been conveyed to the receiver by the company. 
Even if this is correct, the remedy of Russell would not be 
in equity. Without the intervention of the bankruptcy pro¬ 
ceeding, the remedy was by intervention in the attachment 
suits to claim the right and possession of the chattels. (Code, 
D. C., Sections 33-37; Tribby v. O’Neal, 39 App. Cas., 
468.) 

The remedy provided by the code is intended to try out 
and determine the very questions involved between the 
Marshal (who held the property seized, for the attaching 
creditors) and Russell. 

All liens obtained by legal proceedings upon property of 
the bankrupt within four months preceding the filing of the 
bankruptcy pyetition, when the owner is insolvent, are nulli¬ 
fied by the adjudication. Section 67f of the Bankruptcy 
Act contains broad and sweeping unequivocal and unescapa- 
ble provisions annulling all such liens. (See Remington 
on Bankruptcy Vol. II, p. 847.) 

The petition in bankruptcy having been filed February 11, 
1913, and the adjudication having occurred February 15, 
1913, the attachment suits were nullified, and title to all of 
the assets passed to and became vested in the trustee in 
bankruptcy as of the date of the filing of the petition, 
namely, February 11, 1913. 

As Russell, receiver, did not pursue his remedy under 
the Code (Secs. 33-37) by filing his claim in the municipal 
court, in the attachment suits, prior to the filing of the 
bankruptcy petition, his remedy, if any, was not in equity, 
but in the bankruptcy court. 

It is respectfully submitted that the decree should be re¬ 
versed with directions to dismiss the original petition of 



24 


Russell and ordering the delivery of the property to the 
trustee in bankruptcy. 

Levi H. David, 

Fred S. Swindell, 
Attorneys for Appellant, 






